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United States Trust Company 
of New York 


45 Wall Street, New York 


Chartered 1853 


Condensed Statement as of July 1, 1937. 


RESOURCES 


Cash in Banks 

Loans 

Bills Purchased 

United States Treasury Notes 
United States Treasury Bills 
State and Municipal Bonds 
Other Bonds 

Stock in Federal Reserve Bank 
Bonds and Mortgages 

Real Estate 

Accrued Interest Receivable 


LIABILITIES 


Deposits 
Interest Accrued on Deposits 


Reserved for Taxes and Expenses 


Unearned Discount 


Dividend Payable July 1, 1937 


$ 40,289,483.74 
37,466,107.80 
1,438,500.00 
15,000,000.00 
3,901,000.00 
2,133,000.00 
9,276,800.00 
840,000.00 
5,595,122.60 
2,000,000.00 
313,829.54 


$118,253,843.68 


$ 2,000,000.00 
26,000,000.00 
2,715,275.53 


$ 30,715,275.53 





85,591,791.37 
101,540.13 
1,534,359.43 
10,877.22 
300,000.00 


$118,253,843.68 


United States Government and other securities carried at $355,000 are pledged to 
secure public deposits and for other purposes required by law. 


TRUSTEES 


FRANK LYMAN 
JOHN J. PHELPS 
ARTHUR CURTISS JAMES FRANK L. POLK 
WILLIAM M. KINGSLEY WILLIAMSON PELL 
CORNELIUS N. BLISS JOHN P. WILSON 
BARKLIE HENRY 


WILLIAM VINCENT ASTOR GEORGE DE FOREST ae 
JOHN SLOANE ROLAND L. REDMON 
HAMILTON HADLEY 
FRANCIS T. P. PLIMPTON 
BENJAMIN STRONG 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





We Shall Know Each Other Better 


O the 191 members of the first grad- 

uating class of the.Graduate School 
of Banking, this line from the song of 
Rutgers has a vivid significance—it 
typifies the new epoch in banking and 
corporate trusteeship in which Rugged 
(and often Egotistical) Individualism 
must inevitably give way to the adoption 
of a Declaration of Interdependence. The 
mutuality of problems and interests was 
forcibly brought home to these graduates 
from 29 different States, who, during the 
two week resident session for each of 
three consecutive years, were imbued not 
with the trivial technicalities of a par- 
ticular state law, but with the principles, 
trends and relationships common to their 
chosen work. . 

If any proof were wanting that the 
bankers and trust men of America are 
more fully conscious of their public trust 
than perhaps any other business, the 
Graduate School should be a sufficient 
evidence, for it is unique in the annals 
of our business history as the first con- 
crete attempt to provide such an agency 
for higher practical education. Organ- 
ized for the bankers, of the bankers and 
by the bankers, it is an irrefutable an- 
swer to those who challenge the capacity 
of democratic institutions for self-disci- 
pline. 

Favored with an extremely able fac- 
ulty and under the guiding genius of Dr. 
Harold Stonier, it already promises to 
be an enduring monument to the vision 
of its founders which, over a period of 


years, will provide thousands of com- 
munities with increasingly capable and 
cooperative banking and trust manage- 
ment. The opportunity offered for con- 
tinued study of new deyelopments and 
new applications of old principles is es- 
pecially essential in these dynamic times. 
We must recognize change in our busi- 
ness before the public does, and adapt 
our services before they force their own, 


often emotional, versions upon us. There 
is little patience with or excuse for rest- 
ing on laurels of a day long passed, whe- 
ther’ those laurels be admission to the bar 
in 1880, election to a bank vice presidency 
in 1902 or a summa cum laude from col- 


lege in the Gay Nineties. More buggy- 
makers would be the airflow automobile 
manufacturers of today if they had left 
their lasts for occasional studies of 
Transportation; they could not see the 
trend within the four walls of the Peer- 
less Superannuated Gig Company. 
Twenty-six graduates of the trust ma- 
jor class have returned to their duties in 
24 cities throughout the country—not to 
expound new theories or revolutionize 
practices overnight—but to infuse that 
spirit of teamwork which has been re- 
kindled by close associations on the cam- 
pus, in seeking the solution to both in- 
ternal and mutual problems. Under the 
inspiration of such leaders as Gilbert 
Stephenson and Austin Scott it is inevit- 
able that the new leadership of the trust 
field will develop very largely from the 
ranks of the Graduate School of Banking. 
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A great step has been taken in welding 
together the individual links in the chain 
of trust protection, and in promoting the 


of $750,000,000. according to Isaac Mar- 
cosson, writing in the July American 
Magazine. 


professional aspects of the trust officer’s 
business. To the graduates, as to the 
banking and fiduciary fraternities, it is 


It is an established principle of Rocke- 
feller philanthropy, adopted years ago to 
not the completion but the beginning of insure the worthiness of the individuals 
a job of building for a better future, a OF Causes receiving benefits, that “no in- 
building based on the soundest of all janes sae . Gs bis ary + cocina 
1c siaiiiiesaliappesninadantameiaumane Board and the Rockefeller Foundation, 
Mr. Marcosson states that $476,000,000 
has been given away out of principal 

HE story of John D. Rockefeller, Jr., and income with $188,000,000 of princi- 

might well be written under the title pal still left in these two trusts, this 
“How to Give Away Money Prudently.” achievement being attributed “first, from 
No one should be better qualified for the the fact that the gifts in securities have 
problems of handling money, for, with been gilt-edged; second, they have been 
his late father, he has made total gifts carefully watched and turned over.” 


Rockefeller Philosophy 








First Graduating Class in Trusts—Graduate School of Banking, A.I.B. 
Rutgers University, New Brunswick, N. J.—1937 


Top Row: Louis W. Fischer, American Natl. Bank & Trust Co.—Chicago; Larkin H. Parris, Citizens & 
Southern Natl. Bank—Atlanta; E. P. Neilan, Federal Reserve Bank of N. Y.; Carl A. Neumeister, Na- 
tional Bank of Auburn, N. Y.; Wm. F. Worthington, First Natl. Bank in Dallas; Stanley Hoyt, South 
Norwalk (Conn.) Trust Co.; Malvin F. Gstalder, First Natl. Bank of Williamsport; Wm. C. Fenniman, 
Phoenix State Bank & Trust Co.—Hartford; John S. Brayton, B. M. C. Durfee Trust Co.—Fall River, 
Mass.; Lawrence E. Watt, Wachovia Bank & Trust Co.—Winston-Salem ; 

Middle Row: Thos. H. Crawford, Atlantic Natl. Bank of Jacksonville; Chas. W. Dunn, Franklin Bank & 
Trust Co.—Evansville, Ind. ; John W. Remington, Lincoln-Alliance Bank & Trust Co.—Rochester; Fred W. 
Patenaude, Middletown (Conn.) Natl. Bank; Arthur C. Harcourt, North Adams (Mass.) Natl. Bank; 
Gilbert T. Stephenson, Director of Trust Research, Graduate School; Prof. Austin W. Scott, Harvard Univ. 
Law School; Paul W. Bittner, First Natl. Bank & Trust Co.-—-Greenfield, Mass. ; Rodman Ward, Equitable 
Trust Co.—-Wilmington; Paul C. Butcher, Continental-Illinois Natl. Bank & Trust Co.—Chicago; 

Bottom Row: Blanton K. Dorman, First Natl. Bank—Shreveport; Wm. G. Cleaver, First Natl. Bank & 
Trust Co.—New Haven; Richard S. Crampton, Girard Trust Co.—Philadelphia; Aage Feldtmose, Fidelity 
Title & Trust Co.—Stamford, Conn.; Thos. R. Evans, Mercantile-Commerce Bank & Trust Co.—St. Louis; 
Henry H. Debes, National City Bank of N. Y.; Allen N. Stainback, County Trust Co.—White Plains, N. Y.; 
Sherburn M. Driessen, Marshall & Ilsley Bank—Milwaukee. 
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“The best philanthropy,” Mr. Rocke- 
feller once said, “the help that does the 
most good and the least harm, the help 
that nourishes civilization at its very 
root . .. is not what is usually called 
charity. It is, in my judgment, the in- 
vestment of time, effort, or money, care- 
fully considered in relation to the power 
of employing people at a remunerative 
wage, to expand and develop the re- 
sources at hand, and to give opportunity 
for progress and healthful labor where it 
did not exist before.” 


The basic idea behind the Rockefeller 
Foundation was expressed by Mr. Rocke- 
feller thus: 


“Why not do with what you can give 
to others as you do with what you want 
to keep for yourself and your children: 
Put it into a trust. Let us be as careful 
with the money we spend for the benefit 
of others as if we were laying it aside 
for our own family’s future use.” 


Dispel Their Ignorance 


WO aspects of the now celebrated 

Busby Estate deserve attention as the 
case nears its close. First is the mat- 
ter of the attitude of the press and pub- 
lic toward trust institutions. It will be 
recalled how, when the case first came 
before the courts, the newspaper head- 
lines blatantly proclaimed The First Na- 
tional Bank of Chicago’s negligence in 
handling the estate of the late traction 
magnate, and the exaggerated losses 
which had been suffered. The sensation- 
al story of a loss of hundreds of thou- 
sands of dollars was preferred to the 
truth that the loss was a paper one only. 
This latter is borne out by the fact that, 
now, the sum of $40,000 will cover First 
National’s liability, and there is every 
possibility that the amount will be re- 
duced by reason of the appreciation of se- 
curities held. 


This attitude of the press and the ease 
with which the impression of corporate 
fiduciary inefficiency was conveyed to the 
public are attributable in no small meas- 
ure to trust institutions themselves. Wil- 
liam A. Thomson, director of the Bureau 
of Advertising, American Newspaper 
Publishers Assn., has said* that “in the 


period of its greatest development busi- 
ness lost its intimate touch with its 
friends and customers, and meanwhile, 
it has done little or nothing to dispel the 
ignorance which resulted from this lack 
of contact.” This situation is peculiarly 
true of the trust business whose real 
workings are perhaps more enigmatic to 
the public than those of any other busi- 
ness. The three-sided wedge for enter- 
ing once more into public confidence con- 
sists of personal contacts by officers and 
employees of the trust department, of 
beneficiary relations and the press. Ob- 
viously, the scope of the latter makes it 
the most effective weapon in the present 
problem. 


The other aspect of the Busby case 
referred to is the financial responsibility 
of a corporate fiduciary. This is ade- 
quately portrayed by a recent editorial | 
in the Chicago Journal of Commerce 
which stated that “the lesson to be 
learned (from this case) is that some- 
one behind the handling of the estate... 
proved to have been a responsible fac- 
tor... It arouses, or should arouse, the 
thoughtful attention of men of affairs 
and means who, amassing the tokens of 
economic security for their kin, must, if 
they are blessed with foresight, place 
their property in trust with a respon- 
sible organization in order to make its 
benefits derivable after they are gone.” 


New Banking School Proposed 
for Northwest 


A committee of the Washington Bank- 
ers Association, headed by Mr. Fred C. 
Forrest, has reported favorably on the 
establishment of the Pacific Northwest 
Banking School as the result of replies 
to a questionnaire indicating that a suffi- 
cient number of banks are interested and 
willing to participate in the school. Mr. 
Forrest stated that the school could not 
be started before the summer of 1938. 
The University of Washington is consid- 
ered the most likely place to establish it. 
Action of the Executive Committee ig 
now necessary. 


*Financial Advertisers Association Bulletin, 
July 1937. 
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It’s Our Job to Manage 


Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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The Pioneers of ’37 


A Notable Adventure in Education — The Graduate 
School of Banking 


RICHARD S. CRAMPTON 
Trust Representative, Girard Trust Company, Philadelphia 


N July 2, 1937 the Graduate School 
O of Banking of the American Bankers 
Association and the American Institute 
of Banking became no longer merely the 
most interesting experiment in adult 
banking and trust education in the finan- 
cial history of this country. With the 
graduation of the first class, which began 
its intensive course of study over two 
years ago, the Graduate School was defin- 
itely removed from the experimental 
stage and became a seasoned and notably 
successful educational institution. 

As one of that group of 220 bankers 
and trust men who on June 17, 1935 be- 
came the initial student body of the Grad- 
uate School of Banking, at Rutgers Uni- 
versity, New Brunswick, New Jersey, and 
of whom 191 completed their course of 
studies this year, I have been asked to 
relate something of the conduct of the 
school, its spirit and ideals, and its ac- 
complishments, with particular reference 
to its work in the field of trust business. 


In a New Light 


It is fortunate that the facilities for 
advanced trust education afforded by the 
Graduate School of Banking are available 
at a time when interest on the part of 
trust executives in education and train- 
ing has become so widespread. The trust 
business, as we all know, is in a period 
of transition, confronted with new and 
difficult problems, many of which lie be- 
yond the trust institution itself. Chang- 
ing economic and social conditions must 
be reckoned with. Consequently it is es- 
sential that trust problems be viewed in 
a new light, not merely with respect to 
the individual institution, but to the 
economic and public relations of all trust 
institutions as a group. 


The day has passed, if it ever existed, 
when anyone could walk into a bank or 
trust department and run it successfully, 
and it seems not wholly improbable that 
in the not distant future commercial 
bankers and trust officers alike may be 
required to furnish certificates of quali- 
fication before being permitted to assume 
major responsibilities. Certainly trust 
men should do everything in their power 
to place their business beyond criticism. 
One of the essential steps to this end is 
a thorough grasp of fundamental princi- 
ples on the part of individual trust execu- 
tives. 


How may trust men find the answers 
to these new problems? Obviously by 
study. But unguided study is less ef- 
fective and more time-consuming than 
study under competent leadership and 
direction. The American Institute of 
Banking has had courses on trust busi- 
ness in some of its Chapters since the 
publication of the first text, Trust Func- 
tions in 1927. Prior to that time there 
had been occasional lectures by trust men 
in a few Chapters, but no consistent edu- 
cational program. These courses of the 
American Institute of Banking have 
been the only channel through which edu- 
cation in the technical aspect of trust 
business has been available in this coun- 
try. They provide an excellent founda- 
tion, particularly since the publication in 
1934-5 of the two-volume text Trust Bus- 
iness. 


A Broad Base 


However, leaders of the American In- 
stitute of Banking and the American 
Bankers Association have themselves 
recognized that training in the internal 
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routine operations of the trust depart- 
ment, while essential, is not enough. 
Therefore, after careful planning and 
preparation, the Graduate School of 
Banking issued its first catalogue early 
in 1935. Upon obtaining the catalogue 
I learned that there were to be three resi- 
dent sessions of two weeks each at Rut- 
gers University. In the intervening pe- 
riods there was to be extension work and 
the preparation of an original thesis on 
some banking or trust subject. 

In order to qualify, the applicant must 
be a bank officer or hold an equivalent 
position and also be a graduate of the 
American Institute of Banking or have 
had equivalent educational prerequisites 
elsewhere. In my own case, having been 
one of the few who were not bank officers 
in the class, I subsequently learned that 
the management of the Graduate School 
had gone to considerable lengths to check 
up on my qualifications. 

The subject matter of the Graduate 
School courses is divided under five head- 
ings: Trusts, Banking, Investments, 
Banking Law, and Economics. The stu- 
dent elects either Trusts, Banking or In- 
vestments as his Major course and one 
of the other of these three subjects as 
his Minor. All students are required to 
take the courses in Banking Law and 
Economics. 


Ideal Instructions 


When I learned the names of the fac- 
ulty members, I was particularly anxious 
to attend the Graduate School. The 
courses in Trusts were to be directed by 
the ideal men for the job—Gilbert T. 
Stephenson, then vice president of the 
Equitable Trust Company of Wilming- 
ton, and Prof. Austin W. Scott, of Har- 
vard University Law School. Mr. Steph- 
enson’s qualifications as an instructor in 
trust business need no elaboration. His 
reputation as student, author, and pion- 
eer in the trust field is now not only na- 
tional but world-wide. He is a former 
president of the Trust Division of the 
American Bankers Association and has 
since served almost’ continuously as 
chairman of one or another of the im- 
portant committees of the Division. In 
his new activities as Director of the 


Trust Research Department of the Grad- 
uate School of Banking he is blazing new 
trails by analyzing and correlating basic 
facts about all phases of the trust busi- 
ness. 

Professor Scott is an outstanding au- 
thority in the field of trust law in the 
United States. He was draftsman of the 
Restatement of the Law of Trusts for the 
American Law Institute. This work was 
eight years in preparation and the final 
draft was published in 1935. It appears 


that Professor Scott will shortly be in 
the position of having done more to in- 
fluence the development of the law of 
trusts than any single individual, since 
the Restatement, as all trust men know, 
is now being cited as a leading authority 
by courts all over the country. 


“For Men Only” 


When those 220 banker-students ar- 
rived in New Brunswick for that first 
resident session, the weather was so hot 
that it was not uncommon for a student 
to find that the varnish on the classroom 
chairs had stuck to the seat of his pants. 
Some of the men had been under the im- 
pression that the resident session would 
be more or less like a bankers convention, 
but continued for two weeks, with plenty 
of time for golf and other diversions. On 
the first day they found it was definitely 
not like a convention, and that there was 
little time for fun. They found a Grad- 
uate School in the finest meaning of the 
term, planned for work and accomplish- 
ment. 

Graduate work has been defined as “an 
enlargement of the borders of knowl- 
edge”, thus implying research, digging 
down to facts, pioneering into new fields, 
pushing back the horizons. This was the 
keynote that was evident in the work of 
the Graduate School of Banking. 

Eighty-five per cent of the students in 
the first session were officers of banks or 
trust companies and the others had posi- 
tions of definite responsibility. Their 
average age at the time was 37. In those 
first two crowded weeks, Dr. Harold 
Stonier, the director, and the brilliant 
faculty which had been gathered togeth- 
er from banks and universities developed 
an esprit de corps in the student group 
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that would be difficult to equal in any or- 
ganization. Despite the heat. and the 
grilling work those banker-students were 
enthusiastic. As well as being educated, 
they were inspired. What they thought 
of the value of the work was shown in 
the fact that of the original 220 students 
in the first resident session more than 
200 returned the next year, and the ones 
who dropped out did so mainly for rea- 
sons beyond their own control. 

In the second resident session in 1936 
the enrollment was increased to 399, and 
in the third session in 1937 to 588, rep- 
resenting forty-five states. In both of 
these sessions the student group was 
keyed up to the same eager interest to 
work and get the utmost benefit from 
the courses as in the first year. The 
present plan is to limit the total enroll- 
ment to approximately 600. Only about 
one-sixth of the students have been tak- 
ing the Trust Major course, which is an 
advantage from their point of view since 
it affords more intimate contact with the 
instructors. 


The Student’s Day 


While in New Brunswick, students at 
the Graduate School live in the college 
dormitories and fraternity houses. The 


fine new Rutgers gymnasium was 
specially equipped to enable the entire 


student body to gather together at a sin- 
gle sitting for all meals. The food is ex- 
cellent and ample, with plenty of variety. 
Classes are held in the gymnasium and 
in the ivy-covered buildings on the beau- 
tiful campus. 

From the moment that the student ar- 
rives at the Graduate School he is im- 
pressed by the fact that everything is un- 
usually well organized. The sessions are 
run with timing and precision that would 
do credit to a military organization. 

Here is a typical day. The student 
wakes to find the American Banker and a 
New York newspaper outside his door. 
At the breakfast table is his mimeo- 
graphed copy of the “Morning Milk”’— 
the breezy, good-humored bulletin of the 
day’s events. Then, from 9 to 10 o’clock, 
Banking Law, in the big gym. From 
10:10 to 12:20, the Major subject, whe- 
ther, Trusts, Investments, or Banking. 
At 12:35, lunch—then five or ten min- 
utes of rousing song, led by that fine and 
lovable personality, “Jim” Brines. Dr. 
Stonier, presiding, at the long speakers’ 
table, gives announcements, talks to the 
students about the purposes of the school, 
introduces distinguished visitors. Then 
a brief “brass-tack” talk to the student 
group by some member of the faculty. 
By that time it is 2 o’clock or after. From 
2:30 to 4:30 or 5:00 o’clock, the Minor 


A Brain Trust in Action 
Typical oral examination group in Trust Major Graduating Class: Gilbert Stephenson, 
Prof. Austin Scott and Carl K. Withers, New Jersey Commissioner of Banking & Insur- 
ance, put student John Remington of Rochester through the paces. 
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subject, or, on alternate days, Economics. 
Then “time out” for athletics, unless the 
student has an appointment for a faculty 
consultation. Tennis, baseball, swimming 
in the big pool, and horse-shoe pitching 
are the favorite sports. Incidentally, 
two trust men from Cincinnati won the 
doubles tennis tournament this year. 

At 6:15, dinner. After dinner, more 
songs. And how they could sing those 
old college tunes and the deep-felt spir- 
ituals and hymns! Jim Brines virtually 
made a glee-club out of 600 bankers al- 
most overnight. Then more announce- 
ments and suggestions from Dr. Stonier. 
And from 7:30 to 9:30 every other night, 
the .seminar. These sessions are ad- 
dressed by nationally known figures, such 
as the president of the American Bank- 
ers Association, Col. Leonard P. Ayres 
of the Cleveland Trust Company, Dr. Ed- 
win W. Kemmerer of Princeton Univer- 
sity, and Dr. Richard Moulton of the 
Brookings Institute. After a prepared 
talk the seminar is thrown open for ques- 
tions. On evenings when there is no 
seminar session there may be special class 


groups—one was on “Public Relations in 
Credit Granting”, for example—which 
any student can attend. After 9:30 
P.M. ... I can only say that there were 
many very interesting discussions on 
economics . . . Some of which lasted well 
into the night. 


Leadership and Fellowship 


The morale and spirit of any institu- 
tion stems inevitably from its leaders. 
Dr. Harold Stonier is not only the direct- 
ing genius of the Graduate School of 
Banking; his personality pervades the 
resident sessions at all time. Command- 
ing the respect and affection of bankers 
all over the counrty, he has the faculty 
of knowing how to get men to work with 
him and for him, and like it. His poise 
and mental dexterity as a toastmaster 
evoke admiration and not a little awe. 
He plans things carefully and insists on 
their being carried out as arranged. 

An important aspect of the resident 
sessions is the fellowship with other stu- 
dents and with the instructors. There is 
no convention “back-slapping”’ atmos- 
phere. Everyone is there for a serious 


purpose. But with all the work and ma- 
chine-like routine of the school there are 
intervals when you will talk things over 
with a man from Connecticut, or Cali- 
fornia, or some other state, and it will 
turn out that you and he will become life- 
long friends. Or two men from different 
sections of the country will happen to be 
roommates in their first session, share 
their joys and problems, and insist upon 
rooming together throughout the entire 
three resident sessions. There is no line 
of demarcation between instructors and 
students. All are working together. And 
between instructor and student there is 
likewise friendship and fellowship. 


A Broad Education 


To each student the most important 
part of his work is his Major subject. 
To that he devotes not only the largest 
part of his time at New Brunswick but 
much of his time between resident ses- 
sions. But the whole range of the 
courses is decidedly worthwhile and 
stimulating; they are designed to de- 
velop broader-gauged bankers and trust 
men. The economics course, for exam- 
ple, deals with topics of current impor- 
tance upon which there are differences 
of opinion, such as the business cycle, 
interest rates, gold movements, the labor 
situation, problems growing out of in- 
creased centralization of control in 
Washington. There are eight recognized 
economists on the staff. To dramatize 
the issues in the labor problem there was 
staged an imaginary face-to-face discus- 
sion, one economist representing John L. 
Lewis of the C. I. O. and another repre- 
senting Tom Girdler of the Republic 
Steel Company. A third economist had 
to hold them apart! After such a pre- 
sentation of fundamental issues the stu- 
dents are assigned to smaller separate 
groups for discussions. 


Problems of banking law are lectured 
upon by a distinguished lawyer, George 
P. Barse, general counsel for the Comp- 
troller of the Currency of the United 
States. 


If a student takes his Major course in 
Trusts, he can find a useful Minor course 


(Continued on page 109) 
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WorLp’s Most 
EXPENSIVE TRUST — 


HEN your trust file eats up money—in 

delays, lost papers, inconvenience—you 
have the world’s most expensive filing system. 
You are paying for good filing many times over 
without getting either the speed or safety mod- 
ern conditions demand. 


At one time any old file would do. There were 
few trusts and few papers to handle. Today 
there are many trusts and more operations to 
perform, all of them using up extra time with 
an old-fashioned, over-burdened file. 


In modernizing your trust file, keep this fact in 
mind. New equipment is not in itself a guaran- 
tee of results. Still more important is the system 
on which it is based. And only filing specialists 


with knowledge of your business, can supply 
that vital factor. 


Remington Rand has pioneered in trust de- 
partment filing . . . has furnished hundreds of 
leading companies throughout the country with 
the simplest, most efficient methods. Any user 
can locate any paper in thirty seconds’ time. 


A Remington Rand Trust File can be set up 
without disturbing your office routine . . . and 
turned over to your employees as an efficient, 
smooth running system, complete in every way. 
Learn how much it can save you and how little 
it would cost for installation. Phone your local 
Remington Rand office or write todav to Rem- 


ington Rand, Buffalo, N. Y. 


OX. S from Remington Rand 
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IN DELAWARE 


WILMINGTON _S 


Pg a 
SERVIGE 


Camittel - - - - - - = $4,000,000.00 
Surplus and Undivided Profits - - 11,737,070.98 


WILMINGTON 
TRUST COMPANY 
Wilmington, ee 





What Cooperation Can Accomplish 


Trust Companies Provide Agency To Protect Clients’ 
Investments 


FREDERIC P. RICH 
of Delafield, Thorne & Marsh, New York City 


MOVEMENT, which, it is believed, 

is unique in the history of trust 
companies in the City of New York, is of 
general interest to illustrate the results 
which can be achieved through close co- 
operation of trust companies interested 
in common problems. 

As in the case of other mortgage com- 
panies, The Prudence Company, Inc. had 
sold to the general public, certificates of 
participation representing undivided 
shares in individual mortgages. Payment 
of the principal and interest of these cer- 
tificates was guaranteed by The Prudence 
Company, Inc. The certificates were 
nominally issued by Prudence-Bonds Cor- 
poration, an affiliate, but the servicing 
of the mortgages was performed by The 
Prudence Company, Inc. under agency 
rights reserved to it in the instruments 
of guaranty. The certificates were is- 
sued in such form that they were legal 
investments for trust funds in the State 
of New York and a large number of cer- 
tificates are held in trusts and estates 
administered by various trust companies. 


Clarifying Jurisdiction 


As in the case of many other mort- 
gage companies, The Prudence Company, 
Inc. defaulted on its guaranties. At the 
time of the default there were fifty-three 
certificate issues outstanding aggregat- 
ing in face amount approximately $53,- 
000,000. Of this amount approximately 
$11,000,000, or 21% of the certificates, 
were controlled by trust companies. 

Shortly after the default, the admin- 
istration of the affairs of The Prudence 
Company, Inc., having been organized as 
an investment corporation under the pro- 


visions of the Banking Law, was sub- 
jected to regulation by the Superinten- 
dent of Banks. However, before any 
steps could be taken towards the reor- 
ganization of the various certificate is- 
sues which were in default, a petition 
was filed in the Federal Court for reor- 
ganization of The Prudence Company, 
Ine. under the provisions of Section 77B 
of the National Bankruptcy Act. Mean- 
time a similar application had been filed 
for the reorganization of Prudence-Bonds 
Corporation in the Federal Court. 

There then ensued an extended period 
of litigation to determine whether The 
Prudence Company, Inc. was subject to 
the provisions of Section 77B of the 
Bankruptcy Act and whether the Federal 
Court was the proper agency and forum 
for the enforcement of the rights of the 
certificate holders. Appeals were had 
and collateral proceedings brought. Al- 
though there are still a number of ques- 
tions on which no authoritative opinion 
of an Appellate Court has yet been ob- 
tained, the effect of the various Court 
rulings has been as follows: 


First, the jurisdiction of the Superin- 
tendent of Banks over The Prudence 
Company, Inc. was superseded by the 
paramount bankruptcy jurisdiction of the 
Federal Court but the Federal Court has 
no jurisdiction over the specific issues 
except in independent proceedings ex- 
plained below. 


Second, it was held that in view of the 
jurisdiction of the Federal Court over 
The Prudence Company, Inc., the certifi- 
cate issues were no longer amenable to 
the State emergency legislation providing 
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for the reorganization of mortgage cer- 
tificates with the possible exception of 
the Burchill Act, which contemplates a 
reorganization as part of the foreclosure 
proceeding. 


Determining Foreclosure Powers 


Moreover, the form of the documents 
under which the certificates were issued 
raised the further problem as to what 
agency had the power to foreclose on the 
certificate holders’ behalf and apply the 
credit of the mortgage against the pur- 
chase price on a foreclosure sale. Al- 
though in a number of issues, Substi- 
tuted Trustees have been appointed by 
the State Courts to exercise the fore- 
closure powers given in the instruments 
to Prudence-Bonds Corp., such Trustees 
are enjoined from taking any action at 
the present time by order of the Federal 
Court and their appointment is the sub- 
ject matter of litigation now on appeal. 

The right to foreclose the certificated 
mortgages is at the present time claimed 
by the Substituted Trustees, The Prud- 
ence Company, Inc. (on the ground that 
their agency rights, while terminable, 
could only be terminated by appropriate 
action of certificate holders), by certain 
individual certificate holders and by the 
depositaries with whom the mortgages 
were deposited at the time the certificates 
were first issued to the public. The con- 
tention of each party receives support 
from some decision of a Court of original 
jurisdiction, and it will probably be some 
time before the matter is authoritative- 
ly settled by the decision of an Appellate 
Court. 

The only forum in which the right to 
reorganize most of the certificate issues 
seems clear is a proceeding brought by the 
corporate owners of the mortgaged prop- 
erties for their separate reorganizations 
under Section 77B of the Bankruptcy Act. 


Formation of Committees 


Having followed the proceedings in a 
general way, the confused state of af- 
fairs made it apparent to the represen- 
tatives of certain trust companies that 
it was necessary and desirable to com- 
bine their holdings for the purpose of 
taking affirmative action in protection of 


their clients’ interests. Accordingly, in 
the early part of 1936, a meeting of these 
representatives was held and after care- 
ful consideration it was agreed that they 
endeavor to work out plans of reorgani- 
zation with the various corporate owners 
of the mortgaged premises through the 
medium of proceedings for the reorgan- 
ization of such corporate owners under 
the provisions of Section 77B of the 
Bankruptcy Act. 

In order to effectuate this, each institu- 
tion (twelve in number) delegated from 
its real estate or mortgage department 
an individual to represent it. The Group 
so formed, in its entirety, became a com- 
mittee which decided questions of gener- 
al procedure and policy. There were then 
organized from this committee, sub-com- 
mittees for the purpose of negotiating 
with owners and junior lienors, the re- 
organization of each issue. The mem- 
bers of these sub-committees were repre- 
sentatives of those trust companies 
which were most interested in the specific 
issue by virtue of the amount of their 
holdings. None of the members of any 
of the Committees seek any compensa- 
tion in connection with any of the pro- 
ceedings. 

The sub-committees of the Group com- 
municated with the corporate owners of 
the properties and negotiations were 
commenced looking towards reorganiza- 
tion. In order that the Group might be 
properly represented at Court hearings, 
and so that it would be unnecessary for 
the trust companies involved to enter or 
become a part of the Court proceedings, 
another Committee made up of three in- 
dividuals was designated from the gen- 
eral committee to act for it in this part 
of the work. This general Committee, 
whose Chairman was Charles G. Hurd, 
became popularly known as “The Hurd 
Committee” and intervened in and ini- 
tiated Court actions necessary to bring 
to a satisfactory conclusion the labors of 
the negotiating committees. 


Method of Coordination 


Neither the negotiating committees 
nor The Hurd Committee had any power 
to bind or commit any of the institutions 


to any course of action. After a plan is 
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negotiated, it is submitted to the mort- 
gage committees of the institutions in- 
terested and approved or rejected by 
them. It may be said here that all plans 
which have so far been sponsored by the 
Committee have been successfully con- 
summated. 

The counsel who were then acting 
as attorneys for a trust company which 
had the largest holdings of all the mem- 
bers of the Group and who were familiar 
with the general proceedings were desig- 
nated as counsel to the Group, after the 
matter had first been referred to the gen- 
eral attorneys for each trust company. 
Arrangements were made to have the 
Group’s counsel confine their compensa- 
tion to allowances by the Court out of the 
Debtor’s estate, so that none of the trusts 
administered by the Group would be sad- 
dled with an unfair proportion of ex- 
penses. 

The legal problems with which they 
were confronted were manifold and there 
were no authoritative Court decisions to 








act as a precedent. To handle the nu- 
merous Court proceedings, the issues 
were divided among attorneys within the 
office. In order to coordinate all activi- 
ties, a meeting of the attorneys and the 
Group’s Committee was held once a week, 
at which time each case was reviewed, 
problems in connection therewith dis- 
cussed, and future tactics agreed upon. 

Arrangements were made with respect 
to a secretary employed by the Group, 
whose compensation is also confined to 
allowances made by the Court out of the 
Debtor’s estate. It is the secretary’s 
function to keep informed each trust 
company participating as a member of 
the Group, concerning the status of all 
proceedings, the details of the operations 
of the various underlying properties, and 
the terms of proposals as they are re- 
ceived from the owners of the properties. 
In general the secretary coordinates the 
activities of the Group and advises with 
them over problems presented. 
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The 
Oldest Trust Company 


in Pittsburgh 


ESTABLISHED 1867 


Member Federal Reserve System 
Member Federal Deposit Insurance 


Corporation 


PEOPLES-PITTSBURGH 
TRUST COMPANY 


PITTSBURGH, PA. 


Tax Sale Avoided 


The activities of the Group immediate- 
ly received a favorable response from the 
owners of the mortgaged properties, whe 
had long sought in vain for a responsible 
agency with whom they might negotiate 
an adjustment of the mortgaged liens on 
their properties. 

In a number of instances, it was as- 
certained that the properties were in a 
desperate condition. In one case, involv- 
ing an issue of more than $1,300,000, tax 
arrears had accumulated to such an ex- 
tent that a date for the sale of the tax 
lien had been fixed. The owner of the 
chattel mortgage on the furniture and 
furnishings in the mortgaged property, 
which was operated as a resort hotel, had 
instituted proceedings to foreclose a chat- 
tel mortgage. 


Arrangements were made by the Group 
through the instrumentality of its Com- 
mittee to obtain a loan from Reconstruc- 
tion Finance Corp. in an amount sufficient 
to pay up the tax arrears and purchase 
the chattel mortgage. This loan was pre- 


dicated upon a net lease of the hotel 
premises under the terms of which, pay- 
ment of interest and amortization on the 
loan of R. F. C., as well as all of the 
operating charges of the property, were 
assumed by the lessee, and provision was 
made for the distribution of a substan- 
tial part of the net earnings to the cer- 
tificate holders. Upon the approval of 
the negotiations of the Committee as part 
of a plan of reorganization, the certifi- 
cates, which were virtually worthless at 
the time when the Group first became in- 
terested in the matter, will be of sub- 
stantial value, so that the certificate 
holders should, with all reasonable expec- 
tancy, realize a substantial portion of 
their investment. 


Reconditioning Pays Dividends 


In another case the mortgaged prop- 
erty had been virtually vacant for a num- 
ber of years subsequent to a fire loss. 
Although the property had been leased 
on a temporary basis, its earnings were 
barely sufficient to pay the penalties on 
tax arrears which had accumulated. In 
this case a lease was negotiated which 
was eventually adopted as part of a plan 
of reorganization, under the terms of 
which the tenant reconstructed practical- 
ly the entire building on the property 
and guaranteed a minimum rent suffi- 
cient to pay to the certificate holders 3% 
interest per annum on their certificates. 

In another instance, negotiations are 
now pending for the sale of the mort- 
gaged real estate at a price sufficient to 
pay certificate holders a substantial por- 
tion of their investment despite the fact 
that the building on the property has 
heretofore been unable to yield a suffi- 
cient income to meet its taxes and is in 
such a condition that the cost of renova- 
tion will be prohibitive. 


With respect to the mortgages on bet- 
ter properties, the Committee has nego- 
tiated plans, under the terms of which 
the owner of the mortgaged property will 
contribute substantial amounts of cash 
in settlement of interest arrears, in re- 
turn for which the mortgages will be ex- 
tended for a five-year period and the in- 
terest rates reduced to an amount com- 
mensurate with the actual earnings of 
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the property. In addition, each plan 
provides for amortization against the de- 
preciating value of the mortgaged prop- 
erty. In the case of some hotels, it has 
been found necessary to make provision 
for replacements of operating equipment 
whose condition was such as to prevent 
advantageous rentals. Provisions are 
also being included in most of the plans 
furnishing a mechanism for a further 
extension of the mortgage at the end of 
the five-year period in the event circum- 
stances should then warrant, without the 
expense and delay of Court proceedings. 


The Record of Accomplishment 


There are in all fifty-three issues in- 
volved. In fifteen of these issues title 
to the mortgaged property is held by The 
Prudence Company, Inc. or a subsidiary 
corporation and proceedings are now 
pending with respect to them as an inci- 
dent to the general proceedings for the 
reorganization of The Prudence Com- 
pany, Inc. Fourteen plans of reorgani- 
zation have already been approved by 
the Courts in separate proceedings for 
the reorganization of the individual cor- 
porate owners of the mortgaged proper- 
ties. There are ten other reorganization 
proceedings of the same character now 
pending before various Courts. Negotia- 
tions are being conducted with respect 
to ten issues where the owner has not 
yet filed its petition for reorganization. 
Four of the issues are not in default and 
no proceedings are pending with respect 
to them. 


It has been the policy of the Commit- 
tee to devote its primary attention to 
those issues which needed immediate at- 
tention most badly. Although the Group 
does not represent a majority of the cer- 
tificates, their holdings are substantial 
enough to give them a veto control over 
any plan which an owner may propose, 
and for that reason the plans which 
have been evolved have been most fa- 
vorable to the certificate holders. These 
accomplishments have resulted in draw- 
ing to the Group the support of other 
certificate holders who have come to rely 
upon the Group to protect the interests 
of all of the certificate holders. 


BERMUDA 


SETTLED IN 


1612 


By legislation in 1936, this 
bank is authorized to act as-a 
corporate fiduciary. It renders to 
individuals and business concerns 
a complete fiduciary service com- 
bining thorough knowledge of 


Bermuda with the efficiency of 


modern American trust company 


practice. 


The BANK of 
BERMUDA 


Limited 
J. D. C. Darrell, President 
George A. Kinney, Trust Officer 
HAMILTON e BERMUDA 


In a little over a year, through persis- 
tent endeavor and by close cooperation, 
they are well on the way towards a solu- 
tion of most of the problems with which 
they were confronted at the outset. Not 
only have their activities been of sub- 
stantial benefit to the clients whom they 
represent but they have been of substan- 
tial benefit to the public at large. It is 
believed that a public service of this na- 
ture, rendered voluntarily by the trust 
companies without charge, marks an in- 
novation in the history of trust company 
business and should be a matter of gen- 
eral interest. 


If we are to have a sound federal govern- 
ment financial policy, the following are fun- 
damental requirements: Congressional re- 
sponsibility, reduction in government activ- 
ities, less borrowing, a balanced budget, 
sound money and restoration of local self- 
government.—Orval W. Adams, first vice 
president, A. B. A., before Illinois Bankers 
Ass’n Convention. 
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Che 
Cleveland 
Crust Company 


Located at Euclid Avenue and East Ninth Street and in 
Community Centers throughout Greater Cleveland and nearby 


CONDENSED STATEMENT OF CONDITION, JUNE 30, 1937 


ASSETS 


Cash on Hand and in Banks $ 96,461,462.48 
United States Government obligations, direct and fully guar- 

anteed 100,046,760.31 
State, Municipal and Other Bonds and Investments, includ- 

ing Stock in Federal Reserve Bank, less Reserves 15,198,164.11 
Loans, Discounts, and Advances, less Reserves 146,174,600.21 
Banking Premises 5,836,770.17 
Other Real Estate, less Reserves 12,364,491.23 
Interest and Earnings Accrued and Other Resources 2,945,053.23 
Customers’ Liability on Acceptances and Letters of Credit 

Executed by this Bank 2,758,306.14 


$381,785,607.88 


LIABILITIES 


Capital Notes $ 14,925,000.00 
(Subordinated to Deposits and Other Liabilities) 


Capital Stock 13,800,000.00 
Surplus and Undivided Profits : 3,671,483.73 


$ 32,396,483.73 
Reserve for Contingencies 825,000.00 
meena tae Tames Serene, ofc. oo 1,961,289.28 
DEPOSITS 
Demand $154,761,982.06 
Time 169,678,560.51 
Estates Trust Department (Preferred) - 11,366,959.86 
Corporate Trust Department (Preferred) 5,461,812.15 


$341,269,314.58 
Other Liabilities 2,575,214.15 
Acceptances and Letters of Credit Executed for Customers -___- 2,758,306.14 


$381,785,607.88 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER CLEVELAND CLEARING HOUSE ASSOCIATION 
Member Federal Deposit Insurance Corporation 
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Analyzing the Trust Market 


The Starting Point in New Business Development 


ALBERT JOURNEAY 
Vice President, The Purse Company, Chicago, Illinois 





ECENTLY when I was meandering 

around one of the pleasant South- 
ern Ohio towns to which O. O. McIntyre 
so frequently refers, I stopped to watch 
two men who were trimming trees. One 
was using shears fastened to the end of 
a long pole. He apparently wasn’t hav- 
ing much success with it. After several 
ineffective efforts to snag off a branch, 
he paused. “Bill”, he said to his co- 
worker, “there’s only one thing these 
danged shears need.” “What’s that?” 
inquired Bill. “A hell of a good throw- 
ing away’, replied the first man. 


Sometimes I think that the new busi- 
ness methods of many trust companies 
would profit from the same treatment. 
More modern methods are needed. As 
I watch the progress of certain trust de- 
partments which have modernized their 
methods, I become more convinced that 
such a procedure would be profitable. 
For example, one trust department in a 
city of 150,000 had been in operation for 
eighteen years. This department was 


still in the twilight zone between profit ~ 


and loss. The President then concluded 
that efforts should be made to develop it. 
An intelligent, carefully considered plan 
was instituted. The plan has been in 
operation for three years. The trust as- 
sets have increased three-fold. <A well- 
filled will file assures a steady flow of 
business. The trust officer and his as- 
sistants have better positions, brighter 
futures than they could possibly have 
had under the old horse-and-buggy meth- 
ods. The red ink bottle has been thrown 
away; the department now earns sub- 
stantial dividends. 


Some years ago in a mid-western bank 
I was introduced to a young junior of- 


ficer from an Eastern trust company. He 
had been assigned to set up new busi- 
ness methods for his institution which 
had a fairly well established though 
slowly-growing trust department. His 
first step was to visit institutions whose 
new business methods were producing 
results. I have been privileged to watch 
this man’s subsequent career. The line 
has been steadily upward; today he is 
one of the most capable new business 
executives in the country. The trust de- 
partment, which at the time of our meet- 
ing had assets of about 18 million dol- 
lars, now has assets of nearly 300 mil- 
lions. Had they not thrown away the 
old shears, my guess is that the depart- 
ment might not have over 100 millions 
in estates. 


Applying Proven Promotion Plans 


The vast majority of our trust depart- 
ments are not taking full advantage of 
the remarkable opportunities for growth 
which confront them. Perhaps they are 
sound reasons. Many institutions have 
reorganized their trust departments, both 
from the mechanical standpoint and from 
the operating standpoint. New and 
more diligent trust committees have 
been appointed, to conform to the re- 
quirements of Regulation F. These 
committees have spent the greatest part 
of their time and effort on the produc- 
tion or administrative side of the busi- 
ness. With this in good working order, 
it is natural that they should now devote 
their efforts to a consideration of the 
sales or promotion problems. A shiny 
new factory geared to high production 
of goods would be only a source of ex- 
pense unless a means of profitably dis- 
posing of its product could be found. 
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This brings us to the point of our dis- 
cussion. Where should this considera- 
tion start? The answer is simple. It 
should start with a study of the market 
for the trust department’s service, es- 
pecially the market for its services as 
executor-trustee. 

Since trust committees are made up 
of experienced men, I need not elaborate 
on the necessity of knowing your market. 
All of them are familiar with the work 
of the automobile companies in determin- 
ing who could and should buy cars, and 
of the railroads and steel companies in 
their market studies which have been the 
basis for production and promotion 
plans. Without these studies, business 
would have been working in the dark. 
Most members of the trust committee 
have, in their own businesses, a thorough 
knowledge of who could buy their pro- 
ducts. They work toward that ultimate 
goal. 


Information is Available 


Most trust companies have not done 
that. It is time they should. Fortun- 
ately, the knowledge is more readily 
available to them than to most other bus- 
inesses. Every community has perman- 
ent records of probated wills and estates. 
Such records serve as an accurate guide 
to the amount of potential business in 


MorF Date P Date W _ Personal 


| 


Primary Interests 


From these sheets you can extract the 
information you wish. For example, by 
taking all of the estates of women for a 
given period you can tell what proportion 
of the total estates they are leaving, a 
subject I will refer to a little later. You 
can find the total volume of business 
passing through the court in any given 
period by simply totaling the figures in 
column six. By checking off the admin- 
istratorships you can determine the vol- 
ume of intestacy in the community. 


any community. These are public rec- 
ords, kept at court houses, available to all. 

In a day or two in the smaller cities, 
and a correspondingly longer time in met- 
ropolitan centers, a clerk can list all the 
estates for whatever period you care to 
cover. I suggest a three to five year pe- 
riod. He can include all estates or only 
those over $10,000, $25,000, or whatever 
amount you set as the desirable minimum 
for a piece of business. Usually all of 
this information will be found in the 
will book; sometimes the original will has 
to be examined, as well as the inventory. 
Where only taxable estates are to be con- 
sidered (which is usually the case) I 
have found the readiest source of infor- 
mation in the records of the Inheritance 
Tax Division. The inventories here are 
reliable, and on the one sheet is listed 
most of the pertinent information. 

The investigator will list the following 
data about each estate: 


Sex of Testator 

Date of Probate 

Date Will Made 

Amount of Personal Property 

Amount of Real Property 

Total Estate 

Executor or Administrator (if corpo- 
rate fiduciary named, list by name). 


All this can be gathered on one sheet 
with the columns headed as follows: 


Real Total Estate Executor or Admin. 


| 
| 
| | 
| 


| 


This really is a simple study that can 
be handled by any intelligent member of 
the trust department or new business di- 
vision. Some signify it by the name of 
“research” and perhaps that’s what it is, 
though I’m afraid of the word. It seems 
that whenever any one adds up a column 
of figures today we call the effort “re- 
search.” It is well on the way to that 
hackneyed realm where dwell other over- 
worked words, such as ‘service,’ ‘confer- 
ence’, ‘contacts’ and ‘campaign.’ 

I have personally made these brief 
studies in a number of varying commun- 
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ities. Some of the results show that cer- 


tain characteristics of estates, such as - 


the age of wills, are common to all com- 
munities, while others vary widely, such 
as the percentage of business secured by 
corporate fiduciaries. In former articles 
I have attempted to reduce these to aver- 
ages, but averages are dangerous. The 
trust committee should be primarily in- 
terested in statistics about the specific 
group that constitutes their Trust De- 
partment’s market. 


They should want to know how much 
business there is, how much of it all local 
trust companies are securing, what pro- 
portion their trust department is secur- 
ing. 


Some Amazing Figures 


Don’t be surprised if the figures show 
that all the trust companies together in 
your city are getting less than 25% of 
the worthwhile estates. I know of cities 
where they are not even securing 10%. 

They should want to know the volume 
of estates left by women. If they have 
listened to the much-quoted statement 
that women own 82% of all property, 
they will be surprised to find them leav- 
ing nearer 35%. 

They should want to know how many 
people die without a will, and probably 
how many leave old out-moded wills. Most 
wills over five years of age, and many 
over one year, are dangerous. Few com- 
munities have a lower rate of intestacy 
than 15% of worthwhile estates and 50% 
of all estates. 

All these things and many more the 
probate records will disclose. And since 
it is a complete record, the lessons of the 
past can be used to point the way in the 
future. The market is determined. You 
at least know where you stand, and the 
next step will be to determine how to 
make that market produce the maximum 
amount of business. 


A Job for the Trust Committee 


These figures will give you a true pic- 
ture of the backbone of your business— 
executorship. They do not, however, 
disclose the information on life insur- 
ance which is an important element in 
most states, nor on corporate business or 
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living trusts and agencies. Life insur- 
ance volume is harder to determine; the 
insurance companies guard this informa- 
tion carefully, too carefully perhaps for 
their own good. The records contain 
only that small part which does not name 
a specific beneficiary. If, however, there 
is a leading insurance man on your com- 
mittee or among your good depositors, 
he can help you to arrive at a reasonable 
estimate of the volume of life insurance 
carried by your prospects. 

The committee, if it is statistically 
minded, can go further in its initial study 
should it so desire, but I doubt that it will 
gain a great deal by so doing. By the 
time they have mentally digested the 
data mentioned, they will be in a mood 
to do something about the situation. If 
they are aggressive, intelligent business 
men, they will want to do it right now 
and by the shortest, most certain route; 
no alert business man is willing to take 
five years to do a job that can be done 
in three. The motto on the ancient sun 
dial “It is later than you think” has much 
merit. 

Their next step will be to segregate 
their prospects, to build a prospect list 
of the names of those who need today, or 
whose estates and families will need to- 
morrow the trust department’s service. 
That is too long a subject to discuss in 
these pages. 


Those who wish to benefit by the ex- 
perience of others can secure from 
Trust Companies Magazine a copy, with- 
out charge, of the book “The Trust De- 
partment Mailing List” which discusses 
this latter phase. 
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FIDELITY- PHILADELPHIA 
Trust COMPANY 


Organized 1866 


PHILADELPHIA, PA. 


Statement of Condition, June 30, 1937 


RESOURCES 
Cash on Hand and in Banks 


U. S. Government Securities and Home 


Owners’ Loan Bonds P 
State, County and Municipal Bansiieies 
Other Investment Securities 
Loans .. 

Real Estate Seed 
Other Assets . 


LIABILITIES 


Capital Stock . 

Surplus... 

Undivided Profits 

Reserve for Contingencies 
Reserve for Interest and Taxes . 
Other Liabilities . 

Deposits 


$32,190,199.56 


19,342,613.03 
31,427,330.68 
21,326,049.82 
23,803,826.25 
6,125,675.77 
3,896,984.35 


$138,112,679.46 


$6,700,000.00 
15,000,000.00 
2,204,755.74 
1,195,580.97 
609,174.81 
515,470.51 
111,887,697.43 


$138,112,679.46 


United States Government obligations and other securities carried at 
$13,880,738.03 im the above statement are pledged to secure 
Government, State and Municipal deposits and for fiduciary purposes 
as required by law, and to secure Clearing House exchanges. 


WILLIAM P. GEST 
Chairman of the Board 


J. CALVIN WALLACE 


Treasurer 


MARSHALL S. MORGAN 


President 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 














Close Corporation Headaches 


Ingenuity and Caution in Handling Business Interests 
in Estates 


THOMAS H. 


BEACOM, JR. 


Assistant Vice President, The First National Bank of Chicago, Chicago, Illinois 


ROADLY speaking, there are two 

schools of thought as to the respon- 
sibilities of a trustee in control of a 
small corporation. One school is made 
up of “Dynamic Futilitarians.” In this 
group there are two practitioners. One, 
very .energetically, does nothing at all— 
being especially inactive when dealing 
with non-dividend-paying stocks. The 
other practitioner cuts a better figure be- 
cause his dynamic energy is spent en- 
dorsing and collecting dividend checks. 
He does some additional window dress- 
ing by employing statisticians to com- 
ment on the balance sheet. 

They usually arrive at the sententious 
conclusion that “there is no market for 
this stock.” On the strength of that pro- 
found analysis, the Futilitarian formally 
adds “there is, therefore, nothing that 
can be done about it.” Both of these 
techniques are indistinguishable on any 
grounds of constructive service to the 
corporation or to the estate. 


By a process of natural evolution, ac- 
celerated by adversity and whipped along 
by necessity, some trustees decided it 
would be necessary to knock the “f” out 
of futility. These started a new school. 
They saw, during the depression, that 
without some active participation on 
their part in the management and direc- 
tion of these business enterprises, many 
of them would go to the wall. There 
was, therefore, considerable industry in 
the law libraries as books were dusted 
off and opened at the cases describing 
fiduciary rights, powers, and responsi- 
bilities. 


From address at Trust Business Session, A. I. B. 
convention, June 1937. 


Some, who had the impression that an 
executor or an administrator could 
spring full grown from the courts of 
Probate with an inherent power to con- 
tinue and carry on a trade or business, 
quickly learned that they were wrong. If 
there is any one thing upon which the 
courts are agreed in connection with the 
settlement of estates, it is that a legal 
representative has no authority, implicit 
in his official position, to continue the 
conduct of a business belonging to the 
estate. The duty of an executor or ad- 
ministrator is to settle the affairs of the 
estate without unnecessary delay. He 
is not expected, nor is he permitted 
without specific authorization, to launch 
out on a commercial career with the as- 
sets of the estate. 

An executor may be given such power 
by will and in some states a limited au- 
thority is granted by statute. More- 
over, it appears from some decisions that 
the court having jurisdiction of the es- 
tate may issue an order authorizing a 
continuation of the business and, under 
proper conditions, the consent of the par- 
ties interested may have that effect. 
Without authority from one of these 
sources, an executor or administrator 
has power to carry on the business only 
so long as may be necessary to wind it 
up. 

This is where the fiduciary begins to 
experience headaches. This is where it 
becomes manifest that “the evil that men 
do lives after them; the good is oft in- 
terred with their bones.” 


Need for Specific Powers 


The border line is often hazy between 
transactions entered into for gain, with 
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the purpose of continuing the business, 
and transactions engaged in merely for 
the sake of a quick, economical exit from 
the business. If, in this shadowland of 
uncertainty, the executor or administra- 
tor steps, without proper authority, be- 
yond the limits of winding up the busi- 
ness, he will render himself liable to the 
estate for any losses sustained and liable 
to others for any debts contracted in the 
conduct of the business. It is interest- 
ing to note this comment from a ruling 
case in New York: 


“Those having claims resulting from 
the continuance of the business may, in 
the ordinary case, proceed only against 
the executor in his individual capacity.” 


The executor’s only escape seems to 
be as indicated in this paragraph from 
the same case: 


“Where the testator has expressed in 
his will an intention to ‘bind his general 
assets for all the debts of a business to 
be carried on after his death . . . then, 
in case of the insolvency of the execu- 
tor ... in equity the general assets be- 
come liable for the debts of the busi- 


ness’,” 


If power to continue a business is 
granted by will, the language of the grant 
must be explicit and the intention of the 


testator be clearly expressed. Fre- 
quently difficulties arise from failure of 
the draftsman to anticipate ordinary 
every day problmes of a practical busi- 
ness nature and often from failure to 
identify even the business itself expli- 
citly. For example, a testator in Colo- 
rado using the generic term “business,” 
left it to his son and the remainder of 
the estate to the widow. The testator, 
as a sole proprietor, had been carrying 
on a manufacturing enterprise in a 
building and on land that he personally 
owned. A definition of the word “busi- 
ness” was necessary. 


Quite readily it was agreed that tools 
and machinery, inventory and accounts, 
belonged to the business and, therefore, 
to the son. With respect to cash and 
real estate, opinion of those beneficially 
interested was divided. The decedent 
had drawn cash from a single account 


indiscriminately for business purposes 
and for personal use. There had been no 
custom established of paying rent out 
of the business funds to the testator in- 
dividually for the factory and, therefore, 
it was contended that the real estate and 
cash were a part of the business. It was 
finally so decided by the court. If the 
draftsman had properly analyzed the de- 
cedent’s holdings before trying to draw 
the will he could have obviated costly and 
vexatious confusion in the administra- 
tion. 


Some General Considerations 


It is not clear that an authorization 
to continue a business granted by will 
passes to a successor upon the death or 
removal of the original executor; on this 
point there is a conflict of authority. Gen- 
eral rules of will interpretation are ap- 
plied and the answers usually turn on 
what the courts find with respect to the 
necessary or implied intention of the 
testator. 


A clause requiring the executor in the 
conduct of the testator’s business to em- 
ploy a certain person has been generally 
held invalid. An executor is not re- 
quired to expose himself to personal lia- 
bility for the acts of some person not 
of his selection. Whether this would be 
the rule in the case of a corporation 
where a designated person could be em- 
ployed in a position that would subject 
neither the corporation nor the executor 
to liability, seems still to be an open 
question. Most of our law concerning 
the power of a legal representative to 
conduct a business has grown out of liti- 
gation involving sole proprietorships 
and partnerships. Nevertheless, when 
decisions involving corporations have 
been handed down, the rules have been 
strict. 


Recently in New York, the courts held 
a co-executor personally liable for loss, 
notwithstanding the fact that he had 
been entirely inactive in the affairs of 
the corporation. In that case, the wi- 
dow of the testator was executrix and 
became president of the company which 
her deceased husband had owned and 
controlled. The co-executor acquiesced 
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in the arrangement but did not in any 
way participate in the management. 
There was no power given the executors 
by the will to continue the business and 
when it became insolvent, the court sur- 
charged both for the amount lost and re- 
minded the co-executor that it was his 
duty to insist that the business be sold 
or liquidated as soon as reasonably pos- 
sible. 

Cases where consent of the beneficia- 
ries may be sufficient to authorize con- 
tinuance of the business, when otherwise 
there is no authority, we may pass over 
as unimportant because they are infre- 
quent. It is enough that the rights of 
creditors cannot be affected by any agree- 
ment between the fiduciary and the bene- 
ficiary and that such agreement is im- 
practicable if there are any minors in- 
volved. 

Similarly, we need not pay much at- 
tention to situations where an order of 
court may confer sufficient authoriza- 
tion. Such authority is ordinarily 
granted only in cases of grave and ex- 
ceptional emergency. Today, it is hard 
to get two people to agree on a definition 
of emergency. 


One Way Justice 


The fiduciary who continues a de- 
cedent’s business without authority of 
statute or will is looking for trouble. He 
may be accountable for losses sustained 
even when he acts in good faith and is 
not guilty of poor judgment. On the 
other hand, he will not be allowed to 
take the benefit of any good that he may 
accomplish; even though his entire man- 
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agement shows a profit he can still be 
held liable for losses on particular trans- 
actions resulting in uncollectible receiv- 
ables. 


Nor is a fiduciary absolved entirely 
from all liability, even when authorized 
by will or statute to carry on a dece- 
dent’s business. Naturally he incurs 
personal liability for the results of his 
own negligence and, by weight of au- 
thority, he can be held individually li- 
able for any indebtedness incurred in the 
course of transacting the decedent’s bus- 
iness. True, he is generally entitled in 
this last situation to be indemnified by 
the estate but there are many uncertain- 
ties in this apparent protection. In 
Florida, a bank administering an estate 
continued the decedent’s packing house 
business under statutory authority and 
under the protection of a court order 
but was held liable for debts incurred 
in the conduct of the business and suf- 
fered severe loss merely because it could 
not be made positively to appear that the 
business was carried on exactly as re- 
quired by the statutes. The court there 
said: 

“An executor is not bound to carry on 
the trade or business of a deceased per- 
son although directed by will or empow- 
ered by statute to do so, but, if he does 
elect to carry it on, he incurs the hazards 
incident thereto. The contracts of the 
business are his personal contracts and, 
although directed by him as executor or 
representative, will bind him individually 
and not the estate which he represents.” 


The controlling authority of the rea- 
soning in this case might be questioned 
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if we knew more of the distinguishing 
facts. The moral is that in any event 
there is real danger of personal liability 
attaching to the executor and real dan- 
ger that he may not be able to indem- 
nify himself out of the other assets of 
the estate. It is fundamental that as- 


sets not a part of the business at death 
cannot in the ordinary case be subjected 
to the risks of trade. 

Where a fiduciary continues the opera- 
tion of a business without being proper- 
ly authorized, he will ordinarily be al- 


lowed no extra compensation even 
though his operations have resulted in a 
profit to the estate. Even where the will 
directed that the business be continued, 
the New York courts have held in strong 
opinions that extra compensation could 
not be obtained from the estate when the 
will itself was silent as to added charges. 
It has been said that the statutory com- 
mission for executors will control and 
that even though justice demands extra 
compensation, policy will forbid the al- 
lowance. 


Costly Timidity 


Corporate fiduciaries are sometimes 
too timid about commenting on deficien- 
cies in wills submitted for analysis be- 
fore execution. Diplomacy may be re- 
quired to persuade the testator and his 
attorney to remove ambiguities and to 
clarify powers, but the effort to avoid 
troubles will pay more dividends than 
can be declared on efforts to get out of 
trouble. Of course, if the will is not 
seen by the trustee before the testator 
dies there is nothing for the voice of ex- 


perience to say; ghost writers cannot be 
hired to compose codicils. 

Next, we should analyze the audit re- 
ports of the business in question, contact 
the management, inspect the premises 
and records, and try to dig out the ques- 
tionable or objectionable features con- 
nected with the particular business. If 
it is a corporation, we should get a list 
of the stockholders and obtain informa- 
tion about the charter and the by-laws. 
Where it seems necessary, we should re- 
view the minutes kept by the stockhold- 
ers and directors, look for management 
and royalty contracts, get credit reports 
and appraisals and, in general, try to 
pick up as much of the history of the 
business, its personnel, and its plan of 
organization as we can obtain. 


Usually there is no pre-arranged plan 
for sale specified in the trust instru- 
ment. We must, therefore, exercise 
caution in order that operations may go 
along smoothly and profitably until a 
plan for disposing of the business can 
be worked out. The implication here, 
of course, is that eventually a trustee 
will abandon the business. 

Experience indicates that no matter 
how conscientious the attention given to 
an enterprise, no matter how capably 
managed the business may be, no matter 
how successful operations are under the 
supervision of the fiduciary, the time will 
come when prudence will dictate either 
liquidation of the company or sale of the 
stock. Mere enumeration of some of the 
types of business that a corporate fidu- 
ciary may be called upon to deal with, 
will indicate plainly that it is better to 
substitute for a non-listed stock requir- 
ing active participation in management, 
the listed, readily marketable securities 
of some established enterprise that can 
more easily be watched. 


The Spice of Trusteeships 


An active corporate fiduciary finds it- 
self concerned, at one time or another, 
with: 


hotel companies and laundries 
glass and paint companies 
warehouses and land companies 
groceries and cold storage 
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engraving and electrotyping 

radio distributors and paper mills 

window shade manufacturers and ar- 
chitects 

meat packers and wholesale dry goods 

paper companies and holding compan- 
ies 

millineries and steamfitters 

small loan companies and amusement 
companies 

retail clothiers and furniture manu- 
facturing 

construction companies and coal com- 
panies 

wholesale coffee distributors and dair- 
ies 

motor companies and garages 

stone quarries and country banks 

race tracks and iron mines 

commission brokers and garment man- 
ufacturers 

book and magazine publishers and bak- 
eries 

tailors and seed companies 


and other retail, wholesale and manu- 
facturing enterprises ending, appro- 
priately enough, with casket makers. 

These things are taken as executor, as 
administrator, as conservator, as trustee, 
and sometimes as guardian. We get 
them with broad powers and with no 
powers, with good, bad and indifferent 
management, with a good future and a 
horrible past, and vice versa. 


We have them as sole proprietorships, 
as partnerships, and as corporations. We 
have controlling stock or minority stock. 
We have beneficiaries who know more 
than we do about the business, some who 
only think they know more, a few who 
do not know as much, and one or two that 
do not know anything. In recent rec- 
ords we can find a malt company that 
survived prohibition, and a manufac- 
turer of soda fountains who did not. 


Individual Technique 


Experience with closely held corpora- 
tions will soon reveal that there are not 
a great many general rules relating to 
them from which conclusions can be 


drawn. Therefore, in developing a tech- 
nique for handling these problems each 
trustee must necessarily apply a trial 
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and error method and figure out from 
particular cases such general opinions 
as may be useful for future guidance. 
Five cases occur to me from which some 
morals may be drawn: 


Whetting Management: A will direct- 
ed the trustee to hold 80% of the stock 
of a heavy industry for fifteen years. 
Surplus was depleted and working cap- 
ital barely adequate for curtailed opera- 
tions when the corporate trustee took 
hold. Because the business was highly 
specialized and there was a long term ob- 
ligation to hold the stock, outside an- 
alysts were employed to make a survey 
of the industry. Following the plan laid 
out by the trustee and these consultants, 
the management, with appetites whetted 
by a profit sharing plan, pulled the com- 
pany out of the red. The moral? No 
company should lean too heavily upon a 
trustee when the estate can profit from 
leaning on the company. 


Naked Powers: A trustee acquired 
60% of the stock of a substantial corpo- 
ration engaged in manufacturing a com- 
mon commodity. The will directed the 
trustee to sell the business or the stock 
within two years of the testator’s death. 
Under the laws of the state of incorpo- 
ration the assets of the business could 
be sold only upon consent of two-thirds 
of the stock. Obviously, therefore, the 
trustee, although the dominant stock- 
holder, needed support of the minority 
stockholders to accomplish a sale of as- 
sets. The testator died when the de- 
pression was getting underway and his 
will was a matter of public record. 
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Therefore, all persons interested in buy- 
ing the business had notice of the two- 
year condition. It was necessary to ap- 
‘ply to a court for a removal of the time 
limitation and to win the cooperation of 
a management which had a bad case of 
“jitters” because markets were declin- 
ing below all precedent; necessary to 
keep stockholders steady in the boat un- 
til conditions improved and, finally, 
necessary to find someone to buy the 
business. The program of the trustee 
in this case was carefully planned and 
carried out. The moral: A trustee with 
naked powers is not best equipped for a 
hard winter. 

Avoiding Sacrifice: The testator named 
his widow as -executrix and a bank as 
trustee. In the course of administration 
the widow became responsible for 98% of 
the stock in a company that was on the 
verge of insolvency. A relative of the 
decedent succeeded to the presidency of 
the company but lacked the experience 
necessary to manage the business in such 
trying times as the depression produced. 
Confronted with problems for which she 
was wholly unequipped, the widow was 
on the point of selling the controlling 
stock of the company for $15,000 when 
the corporate trustee learned of her in- 
tention and dissuaded her. Arrange- 
ments were promptly made to close the 
estate. The trustee took over, without 
even a clearance from the state and fed- 
eral tax authorities, and promptly made 
changes in the management, discharged 
the tax liabilities, and, by adopting con- 
servative policies, brought about even- 
tual sale of the business for approxi- 
mately fifteen times the price the execu- 
trix had been tempted to accept. The 
moral: Trust estates are not saved by 
dynamic futility. 

Stock Plan: The trustee inherited 44% 
of the stock of a sales company. The 
will gave an option to the management 
to buy the stock with five year notes on 
which there would be no personal liabil- 
ity, the intention being to have the notes 
paid out of dividends. There were no 
dividends; the notes were not paid. The 
trustee was again in possession of the 
stock without direction under the will. 
A plan was worked out by the trustee 


and accepted by the other stockholders 
whereby the common stock of the estate 
was converted into preferred and a fixed 
income for the trust beneficiary thus 
reasonably assured while at the same 
time a sinking fund for the retirement 
of the preferred stock was arranged so 
that eventually the testator’s intention 
of having the estate out of the business 
could be realized. The moral: Discre- 
tion is often the better part of a trus- 
tee’s value. 

Conflicting Interests: In another sit- 
uation, the testator left 100% of the 
stock in an industrial company to the 
corporate trustee and set up a self-per- 
petuating advisory board of three mem- 
bers selected from the management. The 
trustee was directed to vote and other- 
wise deal with the stock as the trustee 
and any two members of the advisory 
board might agree. Unfortunately the 
draftsman failed to cover the contin- 
gency of failure on the part of the trus- 
tee to agree with any one of the three 
members of the advisory board. Con- 
sequently, between the trustee, which 
had the duty of providing an income for 
persons not identified with the company, 
and the advisory board members, who 
were content with their salaries even 
though dividends could not be earned, 
there were frequent occasions for dis- 
agreement in matters of policy and even- 
tually a recourse to litigation to deter- 
mine whether the trustee had responsi- 
bility without authority or the advisory 
board authority without responsibility. 
The moral: Trust instruments should be 
not only clear enough for wise judges 
to understand them but so clear that 
foolish persons will not misunderstand 
them. 


Corporate Stockholders Are Fewer 


The public is becoming less and less 
stock-market conscious according to Dr. 
Daniel Starch who, writing in Forbes Maga- 
zine for July 1, 1937, points out that the 
increases in the number of persons holding 
stock in America’s largest corporations has 
been growing steadily smaller since 1929. 
For 1936, 151 companies reported 9,004,780 
stockholders as compared with 9,201,149 in 
1935, a decrease of 2.13 per cent. from the 
gain of the previous year. 
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YES INDEED MR. 
BROWN, WE WELCOME 
SMALL PERSONAL 

TRUST ACCOUNTS 



















Small personal trust 






Investigate these 
IMPORTANT POINTS 


1, Finished reports obtained 
automatically from orig- 
inal records. 


accounts, too. can be 
handled at a profit 


Handling a volume of small trust accounts need not dis- 
turb the efficiency of an institution which employs the 
punched card method of accounting. By this modern 
method you can welcome small accounts as well as large. 
Time-taking routines are handled by automatic machine 
operation. Original entries, made on punched cards, 
automatically provide information for various records. 


























Automatic machine action 
speeds up routine work al- 
lowing more time for ser- 
vice to clients. 











3, Duplicate entries furnish- 
ed for all records. 





Also, special instructions and descriptions can be re- 
peated or omitted at will. The machines will summarize 
and total print a number of different quantities and 
amounts at the same time. ; 




















4, Statements, lists and 
schedules provided which 
contain any or all account 
and security information’ 

recorded in the cards. 

















This modern accounting method eliminates much man- 
ual routine. It enables a company to place more em- 
phasis on service to customers. Today, punched cards 
and International Electric Bookkeeping and Accounting 
Machines are bringing speed and greater operating 
efficiency to banks and trust companies in all parts of 
the country. Detailed information on request. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


General Offices: "tT Branch Offices in 
270 Broadway, New York, N. Y. Principal Cities of the World 






Write for 
detailed information today 
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Central Hanover numbers 
among its correspondents a 
representative list of the na- 
tion’s oldest and strongest 


banks and trust companies. 
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Bond Investments in a Changing World 


Liening on the Bondholder with Higher Taxes and 





TEAMSHIP companies have offered 
for the last two or three years what 
they call “Cruises to Nowhere.” The 
idea, as I understand it, is to spend two 
or three days on a boat going in no par- 
ticular direction, at no particular speed, 
and with no particular destination. In 
running the investments of a bank, it is 
very easy to find ourselves on a “Cruise 
to Nowhere”, without any particular pol- 
icies, and without knowing where the 
trend of events or the current of econ- 
omic life is taking us. 

There have been developments in the 
last two or three years and there are 
things happening today which may mean 
that a minor depression will go a long 
way toward removing our capital cush- 
ions, and if we are all not particularly 
careful, we may find that even a small 
depression will entirely remove the seat 
as well as the cushion. 


Taxes—The Senior Mortgage 


Any one can and nearly every one does 
complain about taxes. I am going to 
cite specific instances about just how the 
tax situation is undermining the posi- 
tion of certain of your investments. 

Tax claims come ahead of the bond- 
holders’ claims. The higher a corpora- 
tion’s taxes, the more it has to earn be- 
fore there is anything for the bondholder, 
the exception to this being the income 
tax based on profits after interest. The 
power and light industry, at least inso- 
far as its bonds are concerned, has al- 
ways been considered to be one of the 
best industries in which to invest. Fig- 


From address before joint convention of Vir- 
ginia and West Virginia Banking Associations, 
June 25, 1937. 





Operating Costs 


WILLIAM R. BIGGS 
Vice President, Bank of New York & Trust Company, New York 
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ures from the Edison Electric Institute 
indicate that total taxes of the private 
industry in 1929 were about $188,000,- 
000. and increased to about $283,000,000 
in 1936, an increase of over 50%. Net 
earnings of the industry available for 
bond interest after depreciation but be- 
fore any taxes, decreased from $1,023,- 
000,000. in 1929 to $1,002,000,000. in 
1936. Taxes thus were 18% of net be- 
fore interest and taxes in 1929 and near- 
ly 28% in 1936. 

We can assuredly assume that $100,- 
000,000. increase in taxes between 1929 
and 1936 will grow further, for this in- 
crease does not include most of the social 
security taxes, new Pennsylvanvia utility 
property tax, or the New York State 
gross revenue tax. We must consider as 
permanent these increased charges of 
$100,000,000. ahead of our _ interest 
charges. If we capitalize this increase 
on a 4% basis, which seems reasonable, 
the effect is equivalent to putting a bond 
issue of $2,500,000,000. ahead of our 
bonds. This figure compares with a total 
estimated debt of the private electric 
power and light companies of between 
$5,500,000,000. and $6,000,000,000. This 
theoretical increased lien ahead of us is 
equal, therefore, to over 40% of this es- 
timated debt. 


The Worst Apple in the Barrel 


When it really comes right down to 
picking unsound taxes, it would be prac- 
tically impossible to select one any worse 
than the undistributed earnings surtax. 
Many of you have bonds in your port- 
folios today which paid interest through 
the depression, and which have recovered 
substantially in price, and in which there 
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was no default during the depression, but 
the primary reason for this was that 
these companies had been able to build 
up, in periods of prosperity, reserves to 
carry them through the depression. Com- 
panies can no longer do this unless they 
pay a very high price in the form of 
taxes. It seems particularly unfortunate 
that industry should not be given an op- 
portunity to build up its reserves after 
such a depression as we have gone 
through, and this is especially so as the 
need for reserves under present operating 
conditions is going to be greater than it 
has ever been in the past. 


The government is not content with 
this—it is putting constant pressure on 
many corporations to reduce depreciation 
charges, and for tax purposes is refusing 
in many cases to allow depreciation rates 
as they now stand. If corporations are 
unable to reinvest excess earnings in the 
business without heavy penalty, how can 
they improve manufacturing methods, 
purchase new and more efficient machin- 
ery or improve their plants, except 
through new financing, which many small 
companies are just unable to do? Form- 
erly, most companies obtained the money 
to do this from earnings in excess of 
dividends, and from depreciation re- 
serves, and these reinvestments of earn- 
ings and depreciation in the business 
strengthened the position of the bond- 
holder. 


The last thing a company will want is 
a large sinking fund on its bond issue, 
particularly as it has to pay a tax on 
all the money derived from earnings and 
used for sinking fund. I feel that sink- 
ing funds on new bond issues in the fu- 
ture are going to be few and far between. 


Shifting Burdens 


Taxes on payrolls on account of old age 
and unemployment insurance are another 
charge which comes ahead of the bond- 
holder, and there is, furthermore, the ad- 
ditional danger that pressure of political- 
ly powerful groups will eventually put 
the entire burden of social security taxes 
on the employer. 


You may feel that municipal bonds are 
more or less exempt from some of these 


factors, but this is not the case, in my 
judgment. The federal government in 
its search for revenues is adopting ever 
new methods of taxation. In many 
cases its lien on the taxpayer’s pocket 
book is better than that of the state or 
local body. This may make it harder 
for local and state subdivisions to raise 
necessary funds, and if we are eventual- 
ly to balance the national budget, local 
bodies may have to bear a larger per- 
centage of relief costs. Furthermore, 
the tax exempt feature has made it eas- 
ier for state and local authorities to 
borrow than it should have been, and 
has given them abnormally low rates 
which are not a true indication of their 
credit standing, and have stimulated the 
piling up of debt. This tax exempt fea- 
ture of state and municipal bonds is to 
me one of the most unsound features of 
our financial structure today. 

We cannot forget the many indirect 
taxes which combine to raise operating 
costs. Mr. Teagle, in the report of the 
Standard Oil Company of New Jersey 
for 1936, calls attention to the fact that 
the Company and subsidiaries made a 
profit of less than three-quarters of one 
cent a gallon on petroleum products—a 
smaller net margin then the least bur- 
densome of the various gasoline taxes, 
that of one cent per gallon collected by 
the Federal Government. 


The High Cost of Operation 


The rising level of operating costs is 
the second factor which is weakening 
the position of the bondholder. We may 
all admit that it is socially desirable to 
raise wages and to promote unioniza- 
tion of industry, but the fact remains 
that the higher we raise our operating 
ratios and the more frozen our wage ex- 
pense becomes, the weaker becomes the 
position of the bondholder. 

Operating expenses, including wage 
expenses, are like taxes—a lien coming 
ahead of a bondholder’s claim. It is the 
wage factor particularly which has led 
me to express the opinion that a rela- 
tively small depression as far as volume 
of business is concerned might go a long 
way toward destroying profits and 
bringing defaults. It is going to be par- 
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For 133 years this bank—the oldest in New Jersey—has adequately 


served in all financial matters the industrial and commercial interests 
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Newark, New Jersey 
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ticularly difficult to reduce costs in the 
next depression partly due to proposed 
national wage and hour legislation, and 
partly due to the much stronger bar- 
gaining power of labor. 

Railroads: The railroad unions have 
demanded wage increases, which they 
state to be 20%, but which in many 
cases are much more than this. It is 
easy for any one to figure what this will 
do to the railroads as a whole. Total 
income of all the railroads after bond 
interest of $667,000,000 for the year 
1936 was $170,000,000. These figures 
on bond interest and net income, of 
course, are based on present capitaliza- 
tion of the railroads, and include inter- 
est not being paid on debt of railroads 
in receivership. Net income of all rail- 
roads for 1929 was about $900,000,000. 

It has been estimated that if the rail- 
road employees were to obtain all the 
wage increases they have demanded, it 
would add $490,000,000 to operating ex- 
penses of the railroads. Thus the rail- 
roads in 1936, on the basis of these de- 


Member Federal Deposit Insurance Corporation 


mands, would have had a collective net 
deficit after interest charges of $320,000,- 
000 instead of a net income of $170,000,- 
000. It is logical to admit that demands 
of this kind will be compromised, but 
even if the men get less than 50% of 
what they ask, or a flat 10% increase in 
wages, this will add nearly $200,000,- 
000 to operating expenses, sufficient to 
wipe out the 1936 net income. 

This wage increase, capitalized at 4%, 
is equivalent to putting a $5,000,000,000 
first mortgage ahead of your supposed 
first mortgage. In addition, agitation 
continues for legislation to compel larger 
train crews, shorter trains, (a limitation 
of freight trains to seventy cars in 
length as proposed in a bill before Con- 
gress would cost $90,000,000 as esti- 
mated by the American Association of 
Railways) etc., and this again is on top 
of higher taxes and added expenses like 
those for the pension plan, all new ex- 
penses since the depression. It looks as 
if the railroads of the country will have 
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bigger and better red ink figures in the 
next depression. 

Utilities: The private electric power 
and light industry is perhaps less vul- 
nerable than the railroads because its 
percentage of wage expense is less, and 
its operating ratio lower. No procedure 
for compulsory peaceful settlement of 
labor disputes, however, has as yet been 
built upon a nationwide basis. Such a 
development is an absolute necessity. It 
will probably come only at the cost of 
strikes which will prove exceedingly 
costly to industry and the general con- 
sumer as well as to the utilities them- 
selves. 

Until such a compulsory arbitration 
procedure is built up, it is obvious that 
a small number of utility workers are in 
a position to demand and perhaps achieve 
exorbitant demands by the “hands-up” 
procedure. This is well illustrated by 
the recent Consumers Power Company 
strike where wage increases demand- 
ed are estimated by the Press to have 
amounted to 40% of a year’s entire net 
profit after bond interest. 


We have also the devastating effect of 
anti-utility government competition and 
propaganda, and the continued pressure 
for lower rates. The effect of lower rates 
may be one which could hardly have been 
foreseen, for it may bring a great need 
for increased generating capacity at the 
same time that the utility companies are 
particularly handicapped in obtaining 
new junior capital. It is obvious that 
capital is going to be particularly shy 
about investing in the junior securities 
of utility companies when the industry 
is under such continuous attack. 


If new capital is needed, therefore, it 
may have to go in through senior securi- 
ties and we will have the strange, but 
not unfamiliar, experience of seeing one 
branch of the government, the Interstate 
Commerce Commission, doing all in its 
power to balance the capital structures of 
the railroads by increasing stock, while 
other branches of the government by at- 
tacking the utility industry, force this 
industry into the same top heavy position 
in which the railroads now find them- 
selves. 


Local and state governments will not 
be immune from demands for higher 
wages nor are they likely to find it as 
easy to cut this type of expense. If a 
new depression brings lowered tax re- 
ceipts, the municipal bondholders, as the 
weakest group politically, may have to 
take the largest cuts, no matter how 
short-sighted this policy may eventually 
prove to be in regard to future borrow- 
ing by the subdivision or state. 


The Spread Between Governments and 
Corporates 


Never in my judgment have ratings 
meant less and vigilance more. No rat- 
ing system is going to protect us from 
losses in the next depression, and it is 
absolutely vital that we eliminate all 
questionable bondholdings as this period 
of recovery progresses. 


This is a time when it is particularly 
difficult to have opinions regarding any 
investments, but I have one particularly 
strong one which is that while there are 
far too many government bonds and 
while banks own too many of them, they 
are at least much more attractive at 
present for average bank holding than 
most long-term high grade and medium 
grade bonds of other types. It is not 
that I love governments more, but that I 
love the others less, and it is difficult 
to understand the narrowness in the 
spread between high grade corporate 
bonds and governments of the same ma- 
turity. 

I feel that after allowing for tax dif- 
ferences, the spread between a high grade 
corporate and a government of the same 
maturity should be at least 1% from a 
bank viewpoint. There are excellent rea- 
sons why it should not be less. Let us 
take, for example, a portfolio of $400,- 
000 of bonds exclusive of governments di- 
vided up into forty different issues of 
high grade bonds of $10,000 par value 
each. 


I think I am ultra-conservative in say- 
ing that in a period of ten years, with 
good supervision, a bank would be for- 
tunate indeed if it did not have to take 
a loss for reasons of security alone of at 
least $10,000, provided, of course, that 












































we assume the bonds are purchased in a 
fairly normal period, such as the pres- 
ent, and not at the bottom of a depres- 
sion. It is obvious that to recompense 
itself for such a loss, a bank would have 
to set up a reserve of about $1,000 a 
year out of the income from these bonds. 
This is one-quarter of 1% on the par 
value of the bonds. Of course, if it held 
United States Governments it would not 
have this risk, and its only possibility 
of loss would be from depreciation due 
to change in money rates, for I am sure 
that none of us believe that the United 
States government will ever default on 
dollar obligations. 


Cost of Supervision 


To keep its losses as small as this, the 
bank would certainly have to follow its 
holdings carefully, and have some one in 
its own organization or pay some outside 
organization through balances or in hard 
cash, to supervise its holdings. Here 
again, I do not see how the yearly cost 
could possibly be under $1,000 for proper 
supervision. These two expenses togeth- 
er should amount to well over one-half 
of 1% on the par value of a $400,000 
portfolio. Frankly, I believe it would be 
nearer three-quarters of 1% to 1% for 
the average bank. I can see no justifica- 
tion for the average bank buying a high 
grade, long-term corporate or municipal 
bond to yield 3.25% to 3.50% when it can 
buy a U. S. Government bond of a simi- 
lar maturity to give a tax equivalent yield 
of over 3.25%. 

This argument should not be used how- 
ever, to justify passing up high grade 
corporate bonds, and buying only the 
low grade ones, because here again the 
lower your quality, the higher your loss 
rate and cost of supervision are likely to 
be, and hence the spread from govern- 
ments should be much more than the 1%. 
Of course, banks which have to do a great 
deal of work in connection with their 
trusts or have some other reason for 
very actively following bonds and the se- 
curity markets have a very different 
problem, and may be in a position to ap- 
praise relative risks accurately. 

I am still convinced that we are in a 
period of recovery which should continue 
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for some time, and in such a period bus- 
iness volume should improve sufficiently . 
to offset, during the recovery, these high- 
er costs and taxes. It does seem vitally 
important, however, to realize that cer- 
tain of our investments will be more vul- 
nerable than:ever before when the pe- 
riod of rising business comes to an end 
or when higher costs can no longer be 
absorbed by higher volume or prices. A 
period of rising business and low interest 
rates such as we are likely to have is an 
ideal time for house-cleaning, but it must 
be thorough and not postponed too long. 
Many bonds may only be salable on the 
way up, as the last few months have 
taught us. 


Private ownership and operation of the 
banking system will never survive an- 
other break-down like that of 1933, and 
even now our whole system of private 
enterprise is on trial for its life, and will 
be for years to come. It is still not too 
late for us to influence the decision, for 
when the jury of public opinion renders 
the verdict, it will be based not so much 
on the mistakes of private enterprise in 
the past, as on its record in these criti- 
cal years to come. 


Deposits of 21 billion dollars were in- 
sured by the FDIC on December 31, 1936 
according to the corporation’s annual re- 
port. Total deposits of insured banks 
‘ amounted to more than 50 billions. 
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Which bank’s problem affects your department 


A PENNSYLVANIA BANK wanted to elimi- 
nate duplicate entries and resulting errors from 
the following six posting operations to Principal 
Ledger. 1. Posting to Principal Investments; 2. 
Posting to Principal Cash; 3. Posting to Corpus; 
4. Posting to detail of Investment by Trust; 5. 
Posting to detail of Investment by Security; 6. 
Posting to Journal (equivalent to book of 
original entry). 


Being hand-posted, the bank had no mechanical 
proof that each entry common to all six records, 
was posted the same in each operation. The 
Remington Rand “85”’ now solves this problem 
by posting all six records in one operation. And 
at the same time, balances are extended and 
work proven mechanically. 


A MIDWEST BANK had a medium-sized 
Trust Department but not enough activity to 
justify the investment in an accounting ma- 
chine for this work alone. The Remington Rand 
man was called in. He designed a complete sys- 
tem for Trust Accounting, Loan and Discount, 
General Ledger . . . all handled by one Rem- 
ington Rand Model “85’’. 


Because of the greater flexibility of the “85”, 
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9 FEATURES 


this smaller bank has adopted mechanical 
bookkeeping methods to these three important 
tasks. The extra speed and mechanically proven 
accuracy of the “85” is saving substantial time 
for each department without slowing up indi- 
vidual operations. 


A MASSACHUSETTS BANK had a very accu- 
rate, experienced employee in complete charge 
of the Trust Department for years. The em- 
ployee was leaving. The bank had the problem 
of assuring that the new employee would carry 
on the Trust Accounting as before, and knowing 
definitely that all postings to related records 
were absolutely accurate and properly con- 
trolled. 


The Remington Rand Model “85” was the 
answer. Because it could be applied to their 
work without the necessity of changing the 
entire accounting procedure, in effect for years. 
This could only be accomplished through the 
“85’s” complete flexibility described in the 9 
features listed below. Because all records are 
posted by machine, the Trust Department has 
mechanical proof of the absolute accuracy of 
each item posted. 
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Program of Fifteenth Regional 


Pacific Coast & Rocky Mountain States Trust 
Conference 


Multnomah Hotel, Portland, Oregon, August 12-14, 1937. 


EPLETE with subjects of vital sig- 

nificance to general banking men 
as well as the trust fraternity, the Fif- 
teenth Regional Trust Conference of 
Pacific Coast and Rocky Mountain 
States will be held on August 12, 13 and 
14 in Portland, Oregon. Aside from the 
importance which this annual western 
meeting has attained, the setting for 
this year’s sessions is in the midst of 
Oregon’s fascinating beauty. The lat- 
ter will vie in appeal with the following 
program: 


FIRST SESSION—THURSDAY A.M., 12th 


Address of Welcome—Hon. Joseph K. Car- 
son, Jr., Mayor of Portland. 


Response—W. J. Kieferdorf, Vice President 
and Senior Trust Officer, Bank of 
America N. T. & S. A., San Francisco, 
Calif. 


Corporate Trusteeships Under Trust Inden- 
tures—R. Gregory Page, Vice Presi- 
dent, Bankers Trust Company, New 
York, N. Y. 


SECOND SESSION-—-THURSDAY P. M. 


The Proper Trust Investment 
Policy —G. S. Eccles, 
President, First Security 
Bank of Utah, N. A.,, 
Ogden, Utah. 

Trust Estates During Infla- 
tionary Periods—Reuben 
A. Lewis, Jr., Executive 
Vice President, Metro- 
politan Trust Company, 
Chicago, Il. 

Trends in Trust Investments 
—E. F. Lawrence, Assis- 
tant Trust Officer, Crock- 
er First National Bank 


The Trend of Legislation and Decisions Af- 
fecting the Corporate Trustee—Varian 
S. Green, Assistant Trust Officer, Se- 
curity First National Bank of Los An- 
geles, Los Angeles, Calif, 

Economies in Trust Administration—R. W. 
Sprague, Vice President and Trust Of- 
ficer, National Bank of Commerce, 
Seattle, Wash. 

The Future of the Corporate Fiduciary— 
Walter J. Brewer, Trust Officer, Seat- 
tle First National Bank, Seattle, Wash. 


FOURTH SESSION—FRIDAY P. M. 

The Wagner Act—Cassius R. Peck, of the 
firm of Griffith, Peck & Coke, Attor- 
neys at Law, Portland, Ore. 

Planned Trust Publicity, Its Operation and 
Results—Don R. Cameron, Trust Offi- 
cer, Union Bank and Trust Company, 
Los Angeles, Calif. 

Tax Problems Concerning a Corporate Fidu- 
ciary—H. M. Bardt, Trust Officer, Bank 
of America, N. T. & S, A., Los Ange- 
les, Calif, 


FIFTH SESSION—SATURDAY A. M., 14th 
Competitors for Fiduciary Service—Frank 
H. Lougher, Trust Officer, The Anglo 
California National Bank, San Fran- 
cisco, Calif. 
Administration Problems of 
a Trust Department— 
E. H. Booth, Jr., Assis- 
tant Trust Officer, Title 
Insurance and _ Trust 
Company, Los Angeles, 
Calif. 
Banquet: Thursday Evening, 
12th — Toastmaster: 
Blaine B. Coles, Vice 
President, The First Na- 
tional Bank, Portland, 
Ore. and President, Trust 
Division of American 
Bankers Assn. 


“The Man in the Crowd”— 
Dr. Bruce R. Baxter, 
president, Williamette. 
University, Salem, Ore. 


of San Francisco, San |. 
Francisco, Calif. j 


THIRD SESSION— 
FRIDAY A. M., 13th 


A. L. GRUTZE 
General Chairman of the Conference 
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Trusts of Life Insurance Proceeds 
The Right of the Insured to Revoke a Trustee-Beneficiary 


COLEMAN SILBERT 
Attorney at Law, Boston, Mass. 


HE increasing tendency to establish 
trusts of the proceeds of life insur- 
ance policies invites renewed considera- 
tion of a problem on which writers have 
differed (Remsen, Preparation of Wills 
and Trusts (2d ed. 1930) 323; Richards, 
Law of Insurance (4th ed. 1932) 690). 
An insured sets up by written instru- 
ment an active trust of the proceeds of 
a life insurance policy taken out by him 
on his life. The trust instrument itself 
contains no power of revocation. The 
policy contains a clause permitting the 
insured to change the beneficiary, which 
is not altered. The policy is not in terms 
assigned by the trust instrument. A copy 
of the latter is furnished to the insurer 
together with the request that the trus- 
tee named therein be designated as the 
beneficiary. At the same time the policy 
is sent to the insurer, who indorses there- 
on the change of beneficiary as requested. 
The policy is returned to the insured who 
retains it in his possession. No copy of 
the trust instrument is given to the bene- 
ficiary nor is he notified. The trust is 
entirely unfunded and no provision is 
made in the trust instrument for the pay- 
ment of the premiums. The insured con- 
tinues to pay them. The policy contains 
the usual clauses permitting the owner 
to surrender the policy or to borrow 
thereon. 


Sometime later the insured desires to 
change the beneficiary. To effectuate 
this purpose he sends the policy with the 
proper request to the insurer. The lat- 
ter declines to make the change on the 
ground that the trust is irrevocable and 
that therefore the insured no longer has 
the right to revoke the beneficiary. 


- Preliminary Considerations 


At the outset some consideration will 
be given to other problems which may be 


thought to be present in the facts stated. 

a. The Trust Res: Some cases have held 
or intimated that if an insured has the 
right to revoke, the trust is invalid for 
want of a proper trust res (Staples v. 
Murray, 124 Kan. 730, 733 [1928]). If 
this reasoning is sound, it may be argued 
that the trust should be saved by not in- 
terjecting a power to revoke which pre- 
vents the trust from coming into being. 
However, both on the authority of many 
cases (e.g. Gurnett v. Mutual Life Insur- 
ance Co., 356 Ill. 612. 619 (1934), and on 
principle (Restatement, Trusts, Sec. 
84B) it is well established that the exis- 
tence of the power to revoke in a policy 
or in an accompanying trust instrument 
will not prevent a trust from attaching 
to the proceeds of the policy if the power 
to revoke is not exercised. 

b. The Statute of Wills: Objection has 
also been advanced that a _ revocable 
trust of the proceeds of an insurance 
policy violates the Statute of Wills on 
the ground that a property interest 
comes into existence only upon the death 
of the insured (see 46 Harvard L. Rev. 
818). This objection has been particul- 
arly emphasized when there is no cash 
surrender value. But immediately upon 
the issuance of the policy there is a gift 
of the contract to the beneficiary (Tyler 
v. Treasurer and Receiver General, 226 
Mass. 306, 309 [1917]). This is so 
whether there is a cash surrender value 
or not (Kendrick v. Ray, 173 Mass. 305 
(1899) ; Restatement, Trusts, Sec. 57f). 
This is in accord with the general rule 
that the giving of contractual rights to 
take effect upon the donor’s death is not 
a testamentary disposition, and the rule 
is applicable where the promisee is a 
trustee. 

c. Notice to and Acceptance by Trustee: 
Generally, knowledge or acceptance by 
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the beneficiary of an insurance policy is 
immaterial. Is there a different rule 
where the beneficiary is a trustee of an 
active trust as distinguishd from a dry 
trust? When a transfer under a living 
trust is intended there must be an ac- 
ceptance by the trustee before the trust 
can be established. Otherwise no title 
passes to the trustee and the trust does 
not come into existence. This rule, 
however, it would seem has no applica- 
tion to a trust of the proceeds of an in- 
surance policy based upon direct con- 
tractual rights vested in the beneficiary 
either by statute or by decision (Carter 
v. Carter, 321 Pa. 391 [1936]; Lauter- 
bach v. N. Y. Inv. Co., 62 Misc. 56, 117 
N. Y. S. 152 [Sup. Ct. 1909]). If the 
trustee of an active trust refused to 
serve, a substitute trustee would presum- 
ably be appointed by the Court (cf. 
Loughery v. Bright, 267 Mass. 584, 589 
[1929]). 


d. Notice to or Acceptance by Cestui Que 
Trust: A valid trust may ordinarily be 
established without notice to the cestui 
or acceptance by him. Massachusetts 


has established a different rule for de- 
clarations in trust (Hogarth-Swann v. 
Steele, 2 N. E. [2nd] 446 [1936]). In 
Kendrick v. Ray, it was indicated that 
this rule applied when a trustee was the 
beneficiary in the policy. In that case 
there was no notice to the trustee and 
the Court took pains to point out that 
the cestui had been notified and that 
therefore the trust was valid. It is dif- 
ficult to justify this implication in 
Kendrick v. Ray. The trust there was 
of the proceeds upon death. No men- 
tion was made of the cash surrender 
value. If a trust were limited to the 
cash surrender value and did not include 
the proceeds upon death, the Massachu- 
setts rule might be thought to require 
notice to the cestui on the ground that 
the insured had made a declaration of 
trust under which the insured was in 
fact the trustee rather than the trustee 
named as beneficiary in the policy. Oth- 
erwise, it seems clear that no notice to 
a cestui is required (Clark v. Callahan, 
105 Md. 600, 615 [1907]). 


Distinguishable Cases 


_Other methods of disposing of the 
proceeds of life insurance policies in 
trust may be followed by the insured. 
These methods and cases involving them 
will be discussed because they serve to 
throw light on the immediate problem. 

a. Declaration of Trust by Insured: 
The insured may constitute himself the 
trustee of the policy for the benefit of 
others (Janes v. Falk, 50 N. J. E. 468 
[1892]). In such cases the policy is 
often payable to the estate and no change 
of beneficiary is required. The insured 
may and generally does retain the policy. 


In the case presented, however, the 
insured manifestly did not set himself 
up as trustee. He sought to achieve the 
desired end by a transfer of contract 
rights to a named trustee. If the latter 
method is ineffectual, the transaction will 
not be moulded into a declaration of trust 
(Loring v. Hildreth, 170 Mass. 328, 331 
[1898]). 


Kendrick v. Ray contains language to 
the contrary. There a trustee was 
named as the beneficiary. Nevertheless, 
the Court refers to the transaction as a 
trust declared and executed by the in- 
sured. Some unusual facts may serve, 
however, to distinguish this case. The 
terms of the trust and the name of the 
cestui were not disclosed in the policy. 
These were partly revealed in oral com- 
munications to the cestui and in a letter 
addressed to the trustee which was 
opened only after the death of the in- 
sured. The trustee knew nothing about 
the trust during the lifetime of the in- 
sured and he declined to serve as trustee. 
As the trust was a dry one, the alleged 
cestui defended the action in her own 
name and no question was raised about 
her right to do so. 


b. Written Assignment of Policy: A life 
insurance policy generally provides that 
it may be assigned. Where the written 
assignment is given to the assignee with 
intent to make a gift of the policy this 
is generally considered to be a gift of 
the policy whether the policy itself is 
given to the assignee or not. In this 
aspect consideration is immaterial 
(King v. Cram, 185 Mass. 103, 104 
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[1904]). In some jurisdictions it has 
been held that there is a gift of the pol- 
icy even though the written assignment 
is not delivered to the assignee providing 
that it has been delivered to the com- 
pany and the assignee has been notified. 

The insurer is deemed to be an agent 
of the assignee for purposes of delivery 
of the written assignment (Northwest- 
ern’ Mutual Life Insurance Co. v. 
Wright, 153 Wis. 252 [1913]). The gift 
in such a case has also been upheld even 
when no notice has been given to the 
assignee (cf. In re Mackintosh’s Estate, 
140 Misc. 12, 249 N. Y. 534 [Surr. Ct. 
1931]). 


Other jurisdictions hold to the con- 
trary (Weaver v. Weaver, 182 Ill. 287 
[1899]). Delivery to the insurer has 
been held to be insufficient where no no- 
tice has been sent to the assignee (Scott 
v. Dickson, 108 Pa. St. 6 [1884] dictum). 
Nor will notice to the assignee be suf- 
ficient if there is no delivery to him or 
to the insurer (Williams v. Chamberlain, 
165 Ill. 210 [1897]. 


Manifestly if there is neither delivery 
of the assignment nor notice to the as- 
signee there is no valid gift. Moreover, 
if the term “proceeds” alone is men- 
tioned, it has been held that there is no 
present assignment of the policy and that 
therefore the assignment violates the 
Statute of Wills (In re Hughes, [1888] 
59 L. T. [N. 8.] 586 [C. A.]) There ap- 
pears to be a dictum to the contrary in 
In re Pastore’s Estate, 151 Misc. 247, 
253, 279 N. Y. S. 200, 208 (1935). How- 
ever, the Court apparently thought there 
was a valid contract in that case, which 


Acts as Ancillary Administrator, Transfer Agent, 


Registrar, and in all other fiduciary capacities. 





as has already been pointed out, would 
make it unnecessary to comply with the 
requirements of the Statute of Wills. 


An assignment in trust delivered with 
the policy constitutes a valid gift (John- 
ston v. Scott, 76 Misc. 641, 187 N. Y. S. 
243 [1912]). It will also be sufficient if 
the written assignment is delivered 
without the policy and even when the 
insurer is not notified. The trustee 
beneficiary must be a definitely named 
person. It is not sufficient to make the 
beneficiary the trustee under the in- 
sured’s will (Frost v. Frost, 202 Mass. 
100 [1909]). 

On the facts presented in the prob- 
lem at hand apparently no assignment 
was intended. The policy was kept by 
the insured. No copy of the trust in- 
strument was given to the trustee-bene- 
ficiary and no notice was sent to him. 
The trust instrument did not specifically 
transfer the policy. Moreover, the in- 
surer treated the transaction as one of 
a change of beneficiary. Although an 
assignment may in some cases be treated 
as a change of beneficiary, it is doubtful 
whether the contrary is true. 

c. Delivery of Policy: A life insurance 
policy is treated in most jurisdictions 
as a chattel. A delivery of the policy to 
a trustee-beneficiary with an intent to 
make a gift will generally be held to con- 
stitute a valid gift. Mere possession of 
the policy by the beneficiary may not be 
enough to prove that there was a suffi- 
cient delivery (cf. Penn. Mutual Life Ins. 
Co. v. Mulvaney, 221 Iowa 925 [1936]; 
Grosz v. Grosz, 151 Ore. 488 [1935]). 
Retention of the policy by the insured 





46 TRUST COMPANIES 


without actual delivery to the intended 
donees may be sufficient when the bene- 
ficiaries of the trust are children of ten- 
der years or a wife (cf. Thompson v. 
Thompson, 190 Ky. 3, 6 [1920]). 


In the case at hand the policy was de- 
livered to the insurer in order to record 
the change of beneficiary. It is doubt- 
ful whether the insurer would be con- 
sidered to be an agent of the trustee- 
beneficiary for purposes of delivery. Un- 
like the assignment cases previously re- 
ferred to, there is no clear evidence that 
a gift is intended. 


d. Contract: If the insured has en- 
tered into a binding contract with the 
beneficiary that the policy shall belong 
to the beneficiary, the insured will not 
be permitted as against a beneficiary 
who is a trustee to exercise the right 
given to him in the policy to revoke the 
beneficiary (Chaffee v. Locomotive En- 
gineers Mutual Life & Acc. Ins. Assoc., 
67 F [2d] 279 [C. C. A. 10th, 1933]; 
Mocan v. Nejak, 190 Atl. 208 [Pa. Sup. 
Ct. 1937]). The voluntary payment of 
premiums by the beneficiary will not suf- 
fice to make the beneficiary the true own- 
er of the policy (cf. Novosel v. Sun Life 
Assur. Co. of Canada, 49 Wyo. 422, 442 
[1936]). On the other hand, the pay- 
ment of premiums by the beneficiary as 
the consideration of an agreement with 
the insured will be sufficient to prevent 
the insured from exercising his right to 
revoke the beneficiary (Wellhouse v. 
United Paper Co., 29 F. [2d] 886 [C. C. 
A. 5th, 1929]). There is no evidence on 
the facts presented of a binding contract. 


If the trust instrument in question is 
to be construed as an agreement of the 
insured that a trust should be established, 
it is not binding for lack of considera- 
tion (Estate of M. S. Webb, 49 Cal. 541 


[1875]). Where the trustee has not 
been notified it is difficult to see how any 
contract can be spelled out based on the 
trust instrument as distinguished from 
the policy itself. Perhaps the trust in- 
strument can serve as the basis for a 
binding contract if the trustee is noti- 
fied and he agrees to serve. See In re 
Estate of Reynolds, 131 Neb. 557, 571 
(1936). 


Relevant Cases 


There are few cases in point and they 
contain mainly dicta. Some concern only 
oral trusts. The latter, it would seem 
however, are equally good authorities. 
If the terms of an oral trust are deter- 
mined, they are as binding as those pro- 
vided in a written instrument (Christen- 
sen v. Christensen 14 F. [2nd] 475 [S. 
D. N. Y. 1926]). 


a. Garner et al v. Germania Life In- 
surance Co., 110 N. Y. 266 (1888). The 
insured took out a policy designating as 
beneficiary himself as trustee for his 
children. He paid the premiums and re- 


‘ tained the policy. After many years he 


surrendered the policy and received a 
new one with a different beneficiary. 
Upon his death the company was held to 
be liable to the original beneficiaries. Ap- 
parently the insured had a right to 
change the beneficiary although no spe- 
cific mention of this power was made in 
the opinion of the Court. The Court 
held that there was a valid trust when 
the policy was taken out and that the 
payment of premiums by the insured 
over the course of many years simply in- 
creased the size of the gift to the chil- 
dren. The holding of the policy by the 
father was declared to be in his capacity 
as trustee for the children. This would 
seem almost to be a direct authority that 
any revocation clause in the policy was 
not operative. 


There are, however, two noteworthy 
features which serve to distinguish the 
case. In the first place the insured him- 
self was named as trustee. He obvious- 
ly could not be trustee of the proceeds 
payable on his death. In effect, there- 
fore, there was a declaration of trust by 
the insured of the entire interest in the 
policy and the Court so construed it. 
Upon his death the proceeds were pay- 
able directly to the children as upon a 
dry trust. Secondly, as the Court points 
out, there was a covenant in the policy 
running directly to the children or their 
guardians. 


b. Kerr v. Crane, 212 Mass. 224 
(1912). This case involved a fraternal 
benefit policy. The member agreed with 
the beneficiary and another person that 
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the beneficiary was to hold the proceeds 
in trust for the benefit of the third per- 
son. The policy was delivered to the lat- 
ter who, in accordance with his agree- 
ment, paid the dues and assessments and 
certain monthly payments to the member 
himself. A written memorandum em- 
bodying the agreement was executed. 
The member died, but the beneficiary re- 
fused to take any steps to collect the 
money. The cestui then sued to require 
him to do so and to pay over the proceeds 
to him. It was held that a trust was es- 
tablished, that it was valid, and that the 
plaintiff was entitled to recover. The 
Court agreed that the establishment of 
the trust did not impair the right of the 
insured to revoke the beneficiary. 


The fact that there was a right under 
the constitution and laws of the frater- 
nal benefit association to revoke the 
beneficiary does not distinguish the case. 
Such a right may be waived by the in- 
sured by a binding contract (Savage v. 
The Modern Woodmen of America, 84 
Kan. 63 [1911]; Strange v. Knights of 
Pythias, 189 N. Y. 346, 351 [1907]). The 
fact that the policy was issued by a 
fraternal benefit society does not weaken 
the force of the dictum in Kerr v. Crane. 
Such a policy is in general not distin- 
guishable from a policy issued by a life 
insurance company. 


There are other cases which are in ac- 
cord with Kerr v. Crane and contain sim- 
ilar dicta that the insured during his 
lifetime could have changed the bene- 
ficiary (Clark v. Callahan, supra; Hirsh 
v. Auer, 146 N. Y. 13, 19 [1895]; Lauwter- 
bach v. N. Y. Inv. Co., supra). 


c. Landrum v. Landrum, Admr., 186 
Ky. 775, 782 (1920). The insured desig- 
nated a trustee-beneficiary for the benefit 
of certain creditors, the residue, if any, 
to go to his sons. The latter had been 
the prior beneficiaries. The trustee 
agreed to carry out the trust. The 
policy contained a power to revoke and 
was left with the insured. Upon the 
death of the insured the trustee received 
the proceeds and paid some debts of the 
insured. This was a suit by the children 
to be subrogated to the claims so paid. 
The court denied their petition. 
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The Court, in the course of its opinion, 
contrasted the position of the beneficia- 
ries before and after the new designa- 
tion. The Court said: “They (the sons) 
were not the owners of any interest in 
the proceeds of the policy except such 
as existed at the death of the insured and 
not the conditional right, which they had 
under some previous designation, as the 
insured had the right to change the 
beneficiaries without their consent.” 

The meaning of this extract is not 
clear. It may be thought to contain an 
intimation that the insured lost his right 
to revoke upon the establishment of the 
trust or it may in fact mean just the op- 
posite. 

d. Lashly v. Lashly, 212 Ala. 255, 256 
(1924). This case involved an oral 
trust of a veteran’s war risk insurance 
policy. The beneficiary named had 
agreed to hold for the benefit of himself 
and for others. Upon the death of the 
insured, the beneficiary collected the pro- 
ceeds and later repudiated the trust. The 
charge was levelled at the trust that its 
establishment meant that the insured 
had forfeited his right to change the 
beneficiary, contrary to the federal 
statutes, and that the trust was there- 
fore invalid as being contrary to the 
federal statutes. The Court denied that 
the right to change the beneficiary had 
been lost and held that the trust was 
valid. 

e. Staples v. Murray, supra. This 
case also involved a veteran’s war risk 
insurance policy. The veteran had 
named a brother as beneficiary. The lat- 
ter, in accordance with the request of the 
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insured, agreed in writing that he would 
hold one-half of the proceeds for the 
benefit of a stepson of the insured to be 
used to educate and promote his best in- 
terests. The insured retained the policy. 
He later notified the beneficiary that he 
retracted the request in favor of the 
stepson. Upon the death of the insured 
the stepson sought herein to establish the 
trust in one-half the proceeds. The 
Court held that he could not prevail, us- 
ing the following language: “So far as 
the elements of a trust entered into the 
transaction, it was executory in charac- 
ter and in some respects had the elements 
of a testamentary request subject to 
change and revocation without the con- 
sent of those to whom the tentative gifts 
had been promised.” 

The Court also expressly stated that 
the insured could have revoked the bene- 
ficiary. It is to: be noted that although 
the Court stated that the beneficiary 
could have been changed, no such change 
was in fact made. Inasmuch as the 
beneficiary was not designated as trus- 
tee, it was not necessary for the insured 
to change the beneficiary. The question 
of the right of the beneficiary to receive 
the proceeds was not involved. The is- 
sue was whether the right of the cestui 
could be revoked by the insured. 


The case, in any event, cannot serve 
as a precedent for the one at hand. The 
insured had a statutory right to revoke 
the beneficiary (see 38 U.S. C. Sec. 512). 
It has been decided that a contract by 
a veteran not to change the beneficiary 
is invalid (Lewis v. U. S., 56 F [2d] 563, 
564 [C. C. A. 3rd, 1932]. Thus an in- 
sured holding a veteran’s war risk insur- 
ance policy may not establish an irrevoc- 
able trust and will always be permitted 
to change a trustee-beneficiary. 


Conclusion 


It has been stated that the test of re- 
vocability in the case presented should 
be the intention of the insured in the 
light of all the circumstances (Grossman, 
Problems of the Insurer [1933] 13 B. U. 
L. Rev. 391, 397). If this be so, one 
factor may weigh very strongly in favor 
of holding that the intention of the in- 
sured was not to make the trust irre- 


vocable. In the latter event, the insured 
could not, at least without the consent 
of the beneficiary, borrow on the policy 
or surrender it and receive for himself 
the cash surrender value (Jn re Ameri- 
can Range & Foundry Co., 14 F [2d] 308 
[D. Minn. 1926]). 


Moreover, if the trust were irrevoc- 
able, it is doubtful whether the insurance 
company could pay directly to the in- 
sured even if the trustee-beneficiary con- 
sented. The latter would have no power 
to surrender the rights of the cestui or 
make a gift of any right under the policy. 
The company, by participating, would it- 
self be guilty of a breach of trust and be 
liable therefor. However, it is doubtful 
whether the insured in the unfunded 
trust case described intendea to waive 
the important rights of borrowing on or 
surrendering the policy. If the insured 
therefore retained such rights, it would 
go a long way towards proving that the 
payment of the proceeds upon death was 
not irrevocably vested in the trustee- 
beneficiary. Although the rights of the 
insured while living are distinct from the 


right to the proceeds upon his death, it 
is seldom that such a separation is in- 
tended. On the score of intention it 
would seem that the insured retained the 
right to change the beneficiary. 


Viewed broadly on principle, the prob- 
lem presented seems to call for the same 
answer. The establishment of a trust 
does not change the nature of the trust 
res. The beneficiary in the policy being 
concededly revocable before the estab- 
lishment of the trust, it is difficult to un- 
derstand why, in the absence of a bind- 
ing contract, the express clause in the 
policy permitting a change of beneficiary 
should be considered to have been elim- 
inated. The source of the title of the 
trustee is in the policy and not in the 
trust instrument. The trust can rise no 
higher than its source. The trust res 
therefore, it would seem, remains as it 
is, unaltered, and the express power to 
revoke a beneficiary under the policy is 
equally efficacious after as well as before 


the establishment of the trust. 


The author will be glad to furnish further cita- 
tions on the above points upon request. 
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THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 
Statement of Condition, June 30, 1937 


RESOURCES 


CasH AND DUE FROM BANKs. ... . . . . «$$ 685,719,656.00 


U. S. GovERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED. . eo 6? hee eee 618,839,776.85 


STATE AND MUNICIPAL nines ok Me ae ete a 59,046,899.84 
OTHER BONDS AND SECURITIES .. . gn ae 160,690,742.31 
Loans, DISCOUNTs AND BANKERS’ hance ite oo 809,978,015.46 
SS 6 ek es wl eR ee eo 38,006,949.27 
Ce A we kc RO a 4,901 ,381.97 
MorRTGAGES . . . a ia ee ee ae 11,965,269.58 
CUSTOMERS’ peewee: Saldana ee ae ae ee 25,080,275.32 


Gee Ses 6 se Oe ee Seo eS oO Re ee 12,325,458.04 
$2,426,554,424.64 


LIABILITIES 
CAPITAL FUNDS: 


CapiTaL Stock . .. . . . . $100,270,000.00 
Sumpiwe ...+-+s+s+-e+-+ + MZ 
UNpDIVIDED Profits. . .. . .  27,949,972.58 


$ 228,489,972.58 
RESERVE FOR CONTINGENCIES . . . ... +e + 17,747,941.65 
RESERVE FOR TAXES, INTEREST, ETC. . . . .. .» 1,810,642.17 
DEPOSITS. . cee +e + ee 8 Se & ~ ee 
ACCEPTANCES pennies ar ee 28,401,309.96 


LIABILITY AS ENDORSER ON ilies AND Peano 
ee ny ye ee Ss oe oe ee 8,262,300.92 


to ee ee ee ee ee 5,454,848.39 
$2,426,554,424.64 


United States Government and other securities carried at $197,410,591.49 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 
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Trust Classes for Life Underwriters 
Bank Completes Successful Lecture and Discussion Program 


R. M. ALTON 
Trust Officer, United States National Bank, Portland, Ore. 


HE problem of creating and main- 

taining good will, as applied to trust 
functions, has many ramifications, but as 
it relates to life insurance, at least one 
solution may be found. It may be said 
that unless the cooperation of the Life 
Underwriter is secured, the possibility 
of attractng life insurance business is 
almost lost. This does not mean that 
life insurance men shall sell trust service, 
nor conversely that trust men shall sell 
life insurance. Cooperation in the main 
is understanding the other fellow’s prob- 
lems and having him understand yours. 
With this idea as a basis, we have at- 
tempted to solve the problem through co- 
operation that is more than a mere ges- 
ture. 

It seemed to us that, in studying our 
own business, we had obtained a great 
deal of information that might be of use 
to life insurance men. It also became ap- 
parent that most of this information was 
of such a nature as to furnish material 
for a program of meetings of a group of 
underwriters and our trust men; that 
men from our Trust Department, who 
had become expert in certain phases of 
their work by reason of long practice, 
were in a position to share their knowl- 
edge with those life underwriters of the 
vicinity who might be interested. 

Having decided that we had something 
of value to share and a field to work in, 
we decided to organize and carry out a 
series of talks on topics of life insurance 
as it related to trust functions, and which 
would be of value to underwriters in 
their day-to-day selling. With this goal 
in mind, we attempted to work out a 
program designed first to inform them 
of the position of life insurance in trust 
work and its application to every day 
trust needs. The idea was not to have 


the discussions last so long as to be tire- 
some and not too wide in scope as to be 
of no workable value to the underwriter. 

Having formulated a program that we 
thought would be of service, we presented 
the plan to the President of the local Life 
Underwriters Association. He gave us 
his assurance that the plan was feasible 
and to further the idea, furnished us with 
a list of the general agents and the com- 
panies each represented. Those agents 
were then contacted by letter with a re- 
quest that they notify us of their reac- 
tion to such a program and the number 
of their agents who would be interested. 
The response was so immediate and grat- 
ifying that dates were set and the meet- 
ings scheduled. 

After much thought, a program of 
four evening sessions was adopted. 

It was decided that each speaker should 
reduce the essence of his remarks to 
writing in order that the underwriters 
might have some reference work, and 
mimeograph copies of the talks and forms 
were distributed to the underwriters dur- 
ing the meetings. 

After the scheduled addresses were 
made, the meetings were opened to ques- 
tions from the floor. 

The first meeting, on May 11th, includ- 
ed a very frank discussion, by the pres- 
ent author, of the record of corporate 
fiduciary activities during the deflation- 
ary period, so far as it could be ascer- 
tained, to show the basis for public con- 
fidence in trust service. Inasmuch as 
life insurance for the most part plays an 
important role at the death of the in- 
sured, it seemed logical that a brief dis- 
cussion of wills would also be basic and 
beneficial. Remarks on this topic were 
presented by Fletcher Lockwood of Car- 
ey, Hart, Spencer & McCulloch. 
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FIDELITY UNION TRUST COMPANY 
(Newark ceee Cast Orange 


NEW JERSEY 


Condensed Statement of Condition 
as at the close of Buvines; Bans 30, 1937 


ASSETS 


Cash and Due from Banks . . . $26,316,263.04 

U.S. Government Obligations 
(Direct or Fully Guaranteed) . 

State, County and Municipal Sec- 
urities 

Other Securities 

Loans and Discounts 

Bonds and Mortgages 

Banking Houses 

Other Real EstateOwned ... 

Customers’ Liability—Account of 
Acceptances 

Accrued Interest Receivable 

Other Assets 


46,621 ,487.96 


8,974,910.66 
49,221 848.37 
10,160,179.54 
2,487,170.07 
5,911,408.00 


88,098.26 
355,710.34 
85,463.47 


$160,132,490.09 


LIABILITIES 

Capital Funds: 
Preferred Stock . 
Common Stock . 
Cee ye a «ss 
Undivided Profits 


$4,000,000.00 
4,000,000.00 
5,500,000.00 
2,022,207.35 


$15,522,207.35 
360,000.00 
1,321,137.74 
142,726,371.09 
88,098.26 
109,151.35 
5,524.30 


$160,132,490.09 


Reserve for Dividends 

Reserve for Contingencies, Etc. . 
Deposits 

Acceptances Outstanding 
Accrued Interest Payable 

Other Liabilities 


—-_ Member Fabel | Ghote and Gabwal Deposit Pn CCospeiatiion w 


Following this, on May 14th, came a 
discussion of Personal Insurance and 
Business Insurance trusts with the va- 
rious ramifications that their fields cover, 
in the light of present day conditions. 
These were conducted respectively by L. 
B. Staver and Don W. Mackay, assistant 
trust officers of the bank. 

Trust Investments, Management of 
Trust Investments under Trust Company 
Operations, and the Trend of Interest 
Rates were discussed by E. J. Overman, 
Investment Manager of the bank, at the 
third session on May 18, following which, 
Mr. Staver presented a graphic analysis 
of estates by means of the visual chart 
method. 

The final evening was devoted to a dis- 
cussion of Estate and Gift Taxes, and the 
application of life insurance to this 
troublesome problem, the address being 
made by Mr. Mackay. Taxes on Annui- 
ties, Gift Taxes and Income Taxes were 
discussed by H. W. Moss, Tax Adviser 
of the bank. 


To give some relaxation to a somewhat 
serious program, at its conclusion, we in- 
vited those who had enrolled to an in- 
formal dinner, at which the President of 
the Life Underwriters spoke as did a 
fine speaker from one of our local col- 
leges, both talks on subjects not related 
to the questions considered in the course. 

The meetings were well attended, with 
an enrollment of 186 men and women for 
the series which constituted 60% of the 
underwriters in the area. The sustained 
attendance, the fine words of comment 
from the underwriters and the friend- 
ship of those in attendance has amply re- 
paid us for the effort. It is our belief 
that the amount of good will alone cre- 
ated by the forum will more than repay 
us if no other tangible business is ever 
traceable to it. However, as is usual, 
good will brings business and tangible 
evidence along business lines, as is al- 
ready being shown. All in all it was a 
pleasant although arduous project, suc- 
cessful beyond our expectations. 





Trends 


In The 


Trust 
Field 


Barkley Bill 


HE future of the Barkley bill for 

Securities and Exchange Commis- 
sion regulation of corporate indenture 
trustees, is something of a mystery at 
the mid-July date. The political winds 
are blowing, and this bill, along with 
other controversial measures, appears 
likely to be sidetracked, or shunted about, 
depending upon party leaders and party 
control. 

The fact is apparent here that more 
opposition has appeared to the form of 
the bill than was at first anticipated. The 
subcommittee conducting hearings itself 
has made three revisions of the original 
bill, attempting to partially meet the 
criticism of Commissioner Louis S. Pos- 
ner of the New York State Mortgage 
Commission, Howard A. Loeb of Phila- 
delphia, Edward E. Brown, President of 
the First National Bank of Chicago, Gar- 
field S. Canright of the Continental [I- 
linois National Bank & Trust Co., and 
others. 

After the hearings were formally 
closed, the subcommittee was called 
again in session to hear the views of the 
Investment Bankers Association of Am- 
erica, presented by Benjamin J. Butten- 
wieser, chairman of a special committee 
r 1 to study the bill. 

it was then announced that the testi- 
mony would be printed, after which, it 
was indicated, the subcommittee, and 





Washington, D. C.—July 1937 


then the full Banking and Currency Com- 
mittee, would hold executive sessions 
prior to the making of a formal report 
to the Senate. However, opposition to’ 
the specific form of control which the 
bill would give to the Securities and Ex- 
change Commission, brought about the 
introduction in the Senate of an amend- 
ment, written by Senators Herring and 
Townsend. 


This amendment—virtually a substi- 
tute proposal—would place such regula- 
tion under the Board of Governors of the 
Federal Reserve System, instead of un- 
der the SEC. The regulation of inden- 
tures by the Board would be through 
the banks who would act as tustees under 
a corporate bond issue. It would be the 
duty of the bank to examine carefully in- 
to an indenture and to exercise and per- 
form faithfully its duties under an in- 
denture and to examine the issuer’s af- 
fairs to determine whether its covenants 
under such indenture can be carried out. 
The Board would also examine into the 
banks which accept a trusteeship. The 
substitute proposal prohibits a bank 
from knowingly acquiring any right or 
interest which materially conflicts with 
its rights or duties as trustee under an 
indenture. 

It is unofficially made clear at the of- 
fices of the Board of Governors that this 
amendment by Senators Herring and 
Townsend is not put forward with the 
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sanction of the Federal Reserve officials. 
While it is unlikely that Board members 
would object to accepting such authority 
and responsibility, they are virtually un- 
able to so express themselves as long as 
the Barkley bill remains an Administra- 
tion measure. 

In reviewing the testimony of bankers 
during the closing hearings, the state- 
ment of G. S. Canright was particularly 
comprehensive in its constructive criti- 
cism of the purposes and methods pro- 
posed in the Barkley bill. It was Mr. 
Canright who indicated that the Federal 
Reserve Board should assume responsi- 
bility with the Comptroller of the Cur- 
rency. 

The death of Senator Robinson, Ma- 
jority Leader, may have an indirect ef- 
fect on the fortunes of the Barkley Bill 
since its sponsor, formerly assistant to 
the Arkansas Senator, must take over 
many of his duties. Subcommittee mem- 
bers who have been giving special study 
to the bill and its rewriting have private- 
ly indicated that the amendments pro- 
posed by the American Bankers Asso- 
ciation will be given careful attention. 
At the same time the SEC has indicated 
that if amendments are to be accepted 
the ABA proposals are the least objec- 
tionable and that they would not oppose 
them. The entrance of the Federal Re- 
serve Board is not believed in many in- 
formed quarters here to be in harmony 
with Administration plans. 


eH 
Tax Evzsion 


FTER making public many out- 
F standing names as individuals who 
had legally evaded taxes through various 
corporate devices, the Treasury has indi- 
cated that it favors a “plug-the-loop- 
holes” tax bill. It has also indicated 
that periodic reports on how tax bills are 
being evaded or reduced, will be accept- 
able. The family as a tax unit is fa- 
vored by Treasury officials, rather than 
as individuals, which would mean that 
the incomes of members of a family 
would be combined and taxed on the 
basis of the total, in the aim to collect 
comparable taxes to that obtained if the 
income came to the family head. 


Common Fund Rules Near 


HE Federal Reserve Board, early 

this Fall, is expected to issue its 
long awaited common trust regulation. 
It is believed that the first announced 
draft will be along broad lines and sub- 
ject to amendment, as practice and criti- 
cal opinion develop. The subject is ad- 
mittedly a difficult one. It has been un- 
der almost constant study by the Board 
since the first of the year. Trust officers 
have contributed from their experience, 
and their suggestions, it is known here, 
have been greatly appreciated. The 
Federal Deposit Insurance Corporation’s 
trust regulation, relating to the clearing 
up of details relative to the insurance of 
trust accounts, is expected to be promul- 
gated at about the same time as the new 
regulation of the Reserve Board. 


+ -—+ -—+ 


S.E.C.: New Form—Investment 
Trusts 


HE Securities and Exchange Com- 

mission has announced the adoption 
of a new form (C-3) for registration 
under the Act of American Certificates 
issued against securities of foreign is- 
suers deposited or to be deposited with 
an American depositary and of the for- 
eign securities so deposited. This con- 
cerns, for example, so-called American 
Depositary Receipts for foreign share 
or American participation certificates in 
foreign notes or bonds. 


The investment trust study is being 
continued, and included is the desirabil- 
ity of affiliation of trusts with broker- 
age firms, investment bankers and com- 
mercial banks. In this connection, the 
problem arises as to whether the Com- 
mission shall recommend to Congress the 
divorcement of investment banking con- 
trol from investment trusts. An infiuen- 
tial group within the SEC favor such a 
recommendation, insofar as control is 
concerned. This group believes that 
conflicts of interest prevail. Investment 
bankers have indicated that they would 
vigorously oppose such an attempt. 


+ —-- —+ 
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Eccles Sees Problems 


HAIRMAN of the Federal Reserve 

Board, Marriner S. Eccles, called to 
appear relative to the gold note issue— 
a technical matter—was led into many 
by-paths of discussion on monetary poli- 
cies. Representative Wright Patman, 
author of a bill for Government owner- 
ship of the Reserve Banks, which is 
scheduled for hearing soon (barring ad- 
journment), extracted from Chairman 
Eccles the statement that he was neither 
opposed to or in favor of outright Gov- 
ernment ownership of the banks. He said 
he saw no need of exercising such con- 
trol through stock ownership. He did 
insist however, that the Board should be 
kept independent and free from political 
controls. Questioned closely on the ef- 
fect of the Reserve Board’s recent in- 
crease in reserve requirements, he de- 
clared that it had not been deflationary, 
and that the number of banks which had 
been adversely affected were few. He 
denied that the Board contempiated ask- 
ing Congress for more authority, indi- 
cating that further increases would not 
be practical without a unified banking 
system. As for credit conditions he re- 
viewed the gold inflow effect which would 
have brought many evils had not the 
Board acted and the gold been “ster- 
ilized.”” He said interest rates were very 
low and banks could scarcely live. 

As for the future, he pointed out that 
increase of wages and costs in some in- 
dustries created a “bottle neck” that was 
retarding recovery. In the construction 
field there should be not less than 350,000 
new housing units, on the average, built 
every year for the next 3 or 4 years. But 
the danger lay, he emphasized, in the 
increased cost of materials which might 
act as a brake. He favored a heavy tax 
on foreign investments: withholding tax, 
capital gains and surplus. Low interest 
rates presented problems for trust com- 
panies, life insurance companies, mu- 
tuals, for when rates went up there was 
a large loss in depreciation. 

——- -—-—- — 

Was it just a typographical error which 
caused a recent story about income tax 
“evasions” to report the U. S. Internal Rev- 
enue Bureau as the U. S. Revenge Bureau?” 
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Reserve Board Report 


7W HE annual report of the Federal Re- 

serve Board containing a record of 
policy actions by the Board and the Open 
Market Committee, also has a short sec- 
tion on the trust powers of national 
banks. It is noted that last year 17 na- 
tionals were granted authority to exer- 
cise one or more trust powers under the 
provisions of section 11 (k) of the Re- 
serve Act. This includes the granting 
of additional powers. Four banks sur- 
rendered the trust powers which had 
previously been granted. At the close 
of last year there were 1,908 national 
banks holding permits to exercise trust 
powers. In addition, 13 national banks 
had authority to exercise restricted trust 
powers only. These have generally been 
granted to enable a newly organized, con- 
solidated or converted institution to ac- 
quire the trust business held by a pre- 
decessor bank or to enable a bank to ad- 
minister certain specific trust accounts. 





TRUST COMPANIES 


The 
New York ‘Trust 


Member of the Federal Reserve System, of the New York Clearing House Association and of the Federal Deposit Insurance Corporation 


I00 BROADWAY 


- 40th St. & Madison Ave. 


Fifth Ave. & 57th St. 


CONDENSED STATEMENT OF CONDITION 
At the close of business, June 30, 1937 


ASSETS 


Cash on Hand, and in Fed- 

eral Reserve and Other 

Baeks. . . « « « $82,342,37407 
Exchanges, Collections and 

Other Cash Items 
United States Government 

Securities . . .  « 108,462,028.78 
Reconstruction Finance 

Corporation Notes . . 2,500,000.00 
Other Bonds and Securities 12,551,206.07 
Loans, Discounts and 

Bankers’ Acceptances . 143,707,208.80 


30,442,886.05 


Interest Receivable, Ac- 
counts Receivable and 
Other Assets . ae 

Real Estate Bonds and 


3,181,654:93 

Mortgages . «+  5,013,486.64 

Customers’ Liability for 
Acceptances and Letters 
a 

Liability of Others on Ac- 
ceptances, etc., Sold with 
Our Endorsement 

Equities in Real Estate 

Banking Premises—Equity 
and Leasehold 


9,708,954.53 
2,160,941.66 
822,339.85 


2,614,969.99 
$403,308,051.37 


LIABILITIES 
Deposits . $328,110,780.84 


Outstanding 

and Cer- 

tified 

Checks . 13,578,437.39 341,689,218.23 
Dividend Payable July 1, 

aE Se eee 625,000.00 


Accounts PayableandOther 
Liabilities 


3,338,923.96 


Acceptances and Letters of 
Credit « « « « « 410,045,066.09 


Acceptances, etc., Sold with 
Our Endorsement 


2,160,941.66 
Reserve forContingencies. 4,812,211.20 
Capital . 12,500,000.00 
Surplus . 25,000,000.00 


Undivided 
Profits . 3,136,688.23 40,636,688.23 


$403, 308,051.37 


United States Government obligations and other securities carried at $12,286,343.45 in the above 
statement are deposited to secure public and trust deposits and for other purposes required by law. 
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Protecting Investors Under Corporate Trusts 


Supervision by Present Bank Examining Authorities Proposed 


GARFIELD S. CANRIGHT 
Representing Continental Illinois National Bank and Trust Company of Chicago 


E have always understood, and we 

believe most trust companies have, 
that the very purpose of appointing a 
trustee under indentures creating an is- 
sue of debt obligations is that there be 
some one to supervise the performance 
by the obligor of the contract made for 
the benefit of the holders of the securi- 
ties. 


We believe the Commission’s report 
shows the necessity for greater super- 
vision of Trustees and our principal dis- 
agreement with them is how this may 
best be accomplished. *** 


If there be trust companies who by 
lack of ability or of integrity, are unfitted 
to be trustees, the remedy would seem to 
be to deny to such institutions the right 
to so act. *** 


Lozns by Trustee Bank 


Section 7 of the Bill sets up certain 
standards by which to determine whe- 
ther a trust company is disqualified to 
act as trustee. *** A trustee could be free 
from all the disqualifications mentioned 
in the Bill and still be a very unsatisfac- 
tory trustee; and it could have all the 
disqualifications involved, with the excep- 
tion of possibly two, and be a very excel- 
lent trustee. *** The real test of whether 
a trustee measures up to its responsibili- 
ties is how it performs its job and that 
can not be determined by any set of arbi- 
trary standards or by rule of thumb. *** 

Now there is nothing inherently incon- 
sistent in a bank losing money from time 
to time to a corporation for whose un- 
secured debentures or notes it may hap- 
pen to be trustee. For example: a com- 

Excerpts from Statement before U. S. Senate 


Committee on Banking and Currency—June 22, 
1937. 


pany in good financial condition and with 
good earnings comes to the bank which 
is trustee under its indenture and asks 
to make a loan for three months for its 
usual seasonal requirements. The mere 
fact of making such loan does not affect 
in any way the ability or disposition of 
the trustee to perform its functions. 
Naturally, the bank would not loan the 
money if it was not reasonably satisfied 
that the borrower would be able to meet 
its note when it matures. Neither would 
it make the loan if it thought there was 
any probability of the borrower default- 
ing under its debenture issue. No 
one, as a business proposition, will make 
a loan if there is prospect of being drag- 
ged into creditors’ action or a bankruptcy 
court. *** We realize there may come a 
time when, if the borrower gets into fi- 
nancial difficulties, the interest of a bank 
as a creditor and as a trustee may be 
conflicting and in that event prompt ac- 
tion should be taken to dispose of one 
of such interests. *** 

A bank likes to be trustee for its good 
customers because it knows their record 
of meeting their obligations and it knows 
their general method of conducting busi- 
ness, and consequently feels more con- 
fidence in accepting the trusteeship. *** 


Investment Interest 


The Bill disturbs all those normal and 
helpful relationships not because of an 
actual conflict in interest but merely be- 
cause at sometime, under certain condi- 
tions, if the dual interest still continued, 
there might be a conflict. *** 

Section 7 (b) provides an indenture 
trustee shall be deemed to have a con- 
flicting interest if *** (7) such trustee 
is the beneficial owner of 5% or more of 
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the voting securities or 10% of any other 
class of security or an obligor. *** Why 
the difference between voting securities 
and other securities? *** As a matter of 
fact, the percentage of either voting or 
non-voting securities held by a trustee 
has little bearing on what its action 
would be. What will induce a shyster 
lawyer to deliberately lose a case or a 
jockey to throw a race? *** Naturally 
he is not interested so much in percen- 
tages as to what the percentage will net 
him. So it is with the trustee. All it 
has to sell is service and its most valu- 
able asset is its good name, and even an 
unscrupulous trustee might not risk its 
reputation for $500, even though it were 
50% of a particular security, when it 
might do so for $100,000 if it were only 
1% of a certain issue of securities. 
Again, the amount that would affect a 
trust company with a capital of $100,000 
would be very different from the amount 
which would affect the judgment of a 
trustee with a capital of $50,000,000. 

The standards set up are, and of neces- 
sity must be, not only arbitrary, but also 
purely artificial because it is wholly im- 
possible to set up in advance a reason- 
able standard which can be applied to all 
trust companies and all classes of securi- 
ties and security issues of greatly vary- 
ing amounts. *** 

The ownership of stock is in a constant 
state of: flux. Today a bank may own 
10% of a particular stock; tomorrow it 
may own none. Today it may be dis- 
qualified as trustee; tomorrow, it is quali- 
fied. Moreover, the interests as a stock- 
holder are not necessarily adverse to the 


interest as a bondholder—generally they 
are not. Stockholders are not customar- 
ily engaged in studying out methods of 
fleecing bondholders; at least, until fi- 
nancial difficulties arise, their interests 
are one. *** 


When Standards Become Arbitrary 


Society has a multiplicity of interests 
and, in the normal every day life of citi- 
zens, the regular flow of business and 
credit transactions should not be impeded 
and handicapped merely because the trus- 
tee at some time may have some incon- 
sistent relationship. It is impossible to 
foresee all of the situations which those 
prohibitions may affect. *** For example, 
a man comes into a trust company and 
says, “I have always been a customer of 
your bank. I like the way you do busi- 
ness.” *** The man prepares his will 
and names the bank, satisfied that he 
has left his affairs in proper hands. *** 
When the bank gets the inventory of the 
estate, it must ascertain the number of 
shares of stock which the man owns in 
the companies for which it is Trustee 
under a Corporate trust indenture. It 
discovers, unfortunately, that with re- 
spect to one particular corporation it 
owns in [all these] various capacities a 
half percent more than the Bill permits 
it toown. It must, therefore, say to the 
heirs, “We are sorry we did not know 
and the testator did not know at the 
time he drew the will and appointed us 
Executor what shares he would own at 
the time of his death, but under the 
Trust Indenture Act of 1937, we cannot 
act as Executor and Trustee under the 
will. True, the Bill provides that if stock 
so acquired is disposed of within eighteen 
months from the date of acquisition, it 
will not constitute a conflict but the bank 
cannot accept the executorship and trus- 
teeship on that basis because it has no 
right to sell stock to avoid a conflict. The 
question of the disposition of the stock 
must be governed entirely by whether it 
is beneficial to the beneficiaries of the es- 
tate.” 

Take another illustration; a corpora- 
tion which has been a customer of the 
bank for many years and which has al- 
ways met its obligations and is highly 
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regarded, comes to the Trust Department 
of the bank and asks it to be Trustee 
under its unsecured Debenture issue. Let 
us consider two situations: first, that it 
is presently indebted to the bank on a 
note which will mature in a few months 
and which it intends to retire at matur- 
ity. The Trustee would be obliged to 
refuse the trusteeship unless the corpora- 
tion could pay its note at that time: sec- 
ond, suppose it is not indebted to the 
bank, the trust officials would be obli- 
gated to say, “Mr. X, it will be a pleas- 
ure for us to act as Trustee under your 
indenture, but it is only fair to say to 
you that if we do accept the Trusteeship, 
you will be unable to borrow money from 
the bank at any time so long as these 
debentures are outstanding.” There is 
no justifiable reason in either case why 
the bank should not become Trustee, and 
if instead of an arbitrary standard set 
up there was some official who could pass 
on the question at the time, no doubt it 
would be permitted to accept the trustee- 
ship. If standards were set up which 
would prevent a bank or trust company 
from being trustee when an actual con- 


flict existed, no one could object, but to 
be effective, such a provision would have 
to contemplate supervision of the trus- 
tee. 


Flexibility or Prophesy? 


We come now to another feature of 
the Bill; the control of the Securities 
Exchange Commission over indentures. 
*** Tf the Commission at any time should 
be so disposed it could write the whole 
contract between the borrower, the trus- 
tee and the prospective bondholders. *** 


The trust indenture as we have it to- 
day, represents the experience of many 
years of financing, and into it has gone 
the best thought of borrowers, under- 
writers and trustees, and I think it may 
safely be said that it is a very excep- 
tional case in which any of the parties 
intended to draft an indenture that did 
not give the holders of securities issued 
thereunder proper and reasonable pro- 
tection. *** The very existence of the 
underwriting houses depends upon their 
ability to have satisfied customers and 
customers will not be satisfied if the ob- 
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ligations which they purchase are not 
paid. *°* 

In a contract running over a long pe- 
riod of years there must necessarily be a 
reasonable amount of flexibility in order 
to permit the corporation to develop and 
operate normally. Not to provide such 
flexibility is not a protection to the bond- 
holders but a detriment to them. *** 


The Commission is not going to decide, 
when the questions arise and all the cir- 
cumstances are known, whether a list 
should be given to certain security hold- 
ers, or as to what action the trustee 
should take prior to default or as to 
what it should do after the default arises, 
but it is to decide all of these things 
when the indenture is prepared. I say 
to you in all seriousness, as one over 
whose desk questions of this kind pass 
almost daily, that only an Omniscient 
God could write such provisions and write 
them intelligently. To illustrate, let us 
take the simplest sort of case: suppose a 
man owes you $1,000 on a note payable 
September 1, 1937. Can you tell me to- 
day what you will do if he fails to pay 
his note when it matures? *** 


Inadequate Recourses 


A suggestion was made at the meeting 
of this Committee on June 15 by one of 
the witnesses assenting to the bill, that 
if they found in the operation of the law 
that it needed change, he was sure the 
Commission and Congress would recom- 
mend those changes. But suppose, in the 
meantime, in the preparation of inden- 
tures, the Commission is wrong in requir- 
ing the insertion or omission of certain 
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provisions which should or should not 
have been in the indenture, there will be 
no means of correcting it, at least with- 
out the consent of the bondholders, and 
whether that consent could be obtained is 
problematical. In any event it would be 
obtained only at great expense and only 
after delay that might prove disastrous. 


In the case of a trustee under a will 
or under other trusts, the trustee has 
possession of the trust estate and has 
funds with which to conduct the pro- 
ceedings and with which to indemnify 
itself against liabilities which it may in- 
cur in a proper attempt to protect the 
trust estate; but in corporate trustee- 
ships, securing debt obligations, the trus- 
tee seldom has funds in its hands to ad- 
vance for expenses and no means of in- 
demnifying itself if the action taken shall 
be decided adversely to the trustee. Af- 
ter all, it is the bondholders’ money that 
is being protected and it is only reason- 
able that they should furnish the funds 
and the indemnity which is necessary if 
the trustee is to act in accordance with 
their directions. *** 


It may be said that the party has a 
right to appeal to the Court. There are 
several reasons why this is no protection. 
First: The law permitting appeals to the 
Court provides that findings of fact by 
the Commission shall be conclusive on 
the Court. Practically all of the things 
to which we have objected will be find- 
ings of fact and, therefore, not subject 
to be set aside by the Court. Second: 
When a financing is proposed, it must be 
closed as quickly as possible because of 
the possible change in market conditions. 
There will be no time to appeal to the 
Court from the rulings of the Commis- 
sion. *** 


Proposed Remedy 


Both the Governors of the Federal Re- 
serve System and the Comptroller of the 
Currency have at the present time broad 
powers of examination and have the 
right to demand from banks under their 
jurisdiction reports of their activities. 
If it should be determined that it is nec- 
essary to give them any broader powers 
than they have at the present time, or if 


it should be feared that they would not 
exercise their existing powers to the ex- 
tent they should, a very siniple amend- 
ment to the sections relating to either 
the powers of the Governors of the Fed- 
eral Reserve System or relating to the 
powers of the Comptroller of the Cur- 
rency could be made which would ac- 
complish the purpose. For convenience 
of reference we will assume that it would 
be the duty of the Comptroller to deter- 
mine whether the bank was performing 
its duties as trustee properly. 


With reference to conflicts, the Comp- 
troller could require a bank which is both 
trustee and creditor or stockholder of the 
obligor to report immediately if there 
was any indication that there would be 
a default under the indenture or that the 
loan of the bank might not be paid at 
its maturity, with a statement of what 
action the bank proposes to take or has 
taken to eliminate the conflicting interest. 
On receipt of such report, the Comptrol- 
ler could not only make it the duty of 
the trustee to change its dual capacity, 
but he could see that the conflict was ac- 
tually eliminated. 


With reference to defaults, the Comp- 
troller could require reports from the 
trustee as to the fact of such default and 
what action it had taken in the matter. 
The Comptroller could, in view of all of 
the known circumstances, pass intelli- 
gent judgment upon whether the Trus- 
tee was performing its functions prop- 
erly, instead of attempting to decide that 
ten or fifteen years in advance. 


With respect to the action of the trus- 
tee prior to default, the Comptroller could 
require reports from the trustee as to 
what action it was taking with reference 
to such matters as he deemed of sufficient 
importance to justify the inquiry and 
again the Comptroller could be given in- 
formation as to all of the circumstances 
and in the light of existing conditions 
could determine whether the action of 
the trustee was reasonable and proper. 
The Comptroller with his power of exam- 
ination could readily determine whether 
any trustee was falsifying or withhold- 
ing facts. 





TRUST COMPANIES 


Northwestern Service 


Drrecr your clients to the Northwestern 


for reliable banking, trust, and investment 


service. We are ready to give you and your 


customers full cooperation in the handling 


of any financial problem. 


NORTHWESTERN NATIONAL BANK 
AND TRUST COMPANY 
of Minneapolis 


Member Federal Deposit Insurance Corporation 





Thus at very much less cost and with 
much less trouble to all interested par- 
ties and without unnecessary interfer- 
ence in the normal activities of the peo- 
ple of the country and with no undue bur- 
den on commerce and industry, the Comp- 
troller acting on known facts, actually 
existing, could see that the trustee was 
affording to bondholders the protection 
to which they are reasonably entitled. 


It may be found desirable to have an 
amendment to the banking laws to the 
following effect: If the Comptroller 
should find that any institution by reason 
of lack of ability, experience, integrity, 
or for any other reason cannot or will 
not perform its duties properly, it shall 
be the duty of the Comptroller to report 
the same to the Governors of the Federal 
Reserve System, and if after a hearing 
they should decide the Comptroller is cor- 
rect, the right of the institution to act 
as trustee shall be terminated. 


Banking In A College Town 


Although banking in a college town is 
no different from banking in any other 
town, there is a great opportunity for 
performing a public service in banking 
education in such communities, declared 
F. D. Forsyth, cashier and trust officer, 
The Bank of Athens, N.B.A., Athens, 
Ohio, in an address before the recent con- 
vention of The American Institute of 
Banking. This has been and is being ac- 
complished through periodic forum meet- 
ings held by the bankers of Southern 
Ohio and the faculty and students of Ohio 
University. In this manner, Mr. Forsyth 
asserted, bankers are learning more about 
their business and the teachers are learn- 
ing more about the subject which they 
teach. 

While these meetings are to be held 
about twice a year, and attendance is 
necessarily limited, the publicity given 
them by the local newspaper is most valu- 
able and considered by Mr. Forsyth better 
advertising than paid advertisements which 
raisinform and mislead the public. 
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Posner on Corporate Trustees 


EGISTERING definite approval of 

the major portion of the Barkley 
bill, Louis S. Posner, New York State 
Mortgage Commissioner, expressed the 
view, before the Senate Banking and Cur- 
rency Committee, that certain of its pro- 
visions “appear to go beyond the necessi- 
ties of the case, are unnecessarily rigid, 
and may at certain points result in hurt 
to the investors whom it is designed to 
help.” 


Reviewing the history of trust inden- 
tures, covering, by the end of 1934, in- 
denture issues totalling 37 billion dollars, 
he pointed out that the trustee was orig- 
inally merely a stakeholder, but had now 
become an indispensable instrument in 
finance, whose powers were multiplied as 
the volume of finance increased, but 
whose duties to exercise those powers had 
been so limited as to make a day of reck- 
oning inevitable. He particularly stressed 
the importance of the provisions which 
require that a list of security holders be 
maintained by the trustee for their use 
in times of default, and declared that if 
only this requirement and the imposi- 
tion of the duty of reasonable care upon 
trustees in place of the usual exculpatory 
clauses were accomplished, the labors of 
the S.E.C. will have been amply justified. 


Urging that it is necessary to avoid, 
in the remedy of evils, a swing of the 
pendulum too far in the opposite direc- 
tion, Mr. Posner declared that it was 
unreasonable to prohibit the trustee from 
making loans to the company for whose 
bonds it acted as indenture trustee. Such 
loans should be permitted, he argued, but 
the trustee should not be allowed to im- 
prove its position during the four-month 
period prior to default in interest or 
principal payments. “That is the crux of 
the situation, the improvement of its pos- 
ition, not the making of the loan in it- 
self.” 


In his opinion the trustee’s familiarity 
with the seasonal and periodical require- 
ments of the obligor, or with its condi- 
tion of temporary stress, makes it the 
logical source to which the company 
should apply for short term loans in or- 


der to tide it over temporary difficulties. 
In his opinion, to deny the company this 
right would be to deprive bondholders 
of the chance to be saved from possible 
more serious loss. 

“It is my firm belief,’ Mr. Posner 
stated, “that with comparatively few ex- 
ceptions, the banking interests of the 
country engaged in the field of inden- 
ture trusteeships have acquitted them- 
selves well during the exceptionally diffi- 
cult ten years through which we have 
just passed. Banks of sufficient financial 
responsibility to undertake trusteeships 
of important issues are not numerous, 
as compared with the needs of finance; 
and the difficulty would be aggravated if 
those to whom the obligor intends later 
to look for funds are precluded from 
becoming trustees. Impecunious or in- 
experienced trustees would, I believe, 
raise far more serious problems than 
those which arise when the indenture 
trustee becomes a banking creditor of 
the obligor.” 


Tells Women About Trusts 


In a recent radio talk, Maclin F. Smith, 
trust officer, Birmingham Trust & Sav- 


ings Co., Birmingham, Ala., discussing 
“What Every Woman Should Know About 
Wills and Trusts,’ stressed the import- 
ance of every woman’s taking an active 
interest in the planning of her husband’s 
estate. The talk, in dialogue form with 
questions propounded by a lady, empha- 
sized the advisability of making a _ will 
and appointing a corporate fiduciary. In 
connection with the latter, Mr. Smith 
pointed out that it was no reflection upon 
the wife’s intelligence for a husband to 
leave his estate in trust for her, but 
rather it was to her advantage to be re- 
lieved of the burdens of estate admini- 
stration. 

Because experience and permanence are 
“the two most important characteristics 
of a successful trustee,” and because a 
trust company can always be reached, Mr. 
Smith concluded that a corporate fiduci- 
ary should be designated. Finally, he 
urged that there should be consultation 
among the testator, his attorney and a 
trust company representative preparatory 
to drafting the will. 
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Condensed Statement, June 30, 1937 


RESOURCES 

Cash on Hand, in Federal Reserve Bank, and Due 

from Banks and Bankers $ 520,351,628.66 
Bullion Abroad and in Transit 64,240.00 
U. S. Government Obligations 646,369,691.82 
Public Securities 43,256,435.90 
Stock of the Federal Reserve Bank 7,800,000.00 
Other Securities 19,567,950.49 
Loans and Bills Purchased 692,612,703.23 
Items in Transit with Foreign Branches ... . 1,239,628.81 
Credits Granted on Acceptances 23,838,499.73 
Bank Buildings 13,478,861.83 
Other Real Estate 468,328.24 
Real Estate Bonds and Mortgages 2,395,167.28 
Accrued Interest and Accounts Receivable .. . 12,638,477.16 


$1,984,081,613.15 


LIABILITIES 
$ 90,000,000.00 
Surplus Fund 170,000,000.00 
Undivided Profits 9,891,451.60 


$ 269,891,451.60 
Dividend Payable July 1, 1937 2,700,000.00 
Miscellaneous Accounts Payable, Accrued Interest, 
Taxes, etc. 21,268,337.41 
Acceptances $ 42,222,396.84 
Less: Own Acceptances Held for 
Investment ; 18,383,897.11 
23,838,499.73 
Liability as Endorser on Acceptances 
and Foreign Bills 3,927,091.00 
Agreements to Repurchase Securities Sold 1,440,600.00 
Deposits $1,637,713,246.69 
Outstanding Checks 23,302,386.72 


1,661,015.633.41 
$1,984,081,613.15 


Securities carried at $46,263,174.67 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


(Member Federal Deposit Insurance Corporation) 





A.B. Has Successful Conference 


A Review of the Trust Business Sessions 


LOUIS S. HEADLEY 
Leader of Trust Sessions; Vice President, First Trust Company of St. Paul 


HE sustained interest of the younger 

group of bankers in trust adminis- 
tration was again demonstrated at the 
annual A.I.B. convention held in St. Paul 
the week of June 7-11. 

Each of the two sessions devoted to 
trust problems was largely attended. 
Meeting for luncheon at 12:30 on Tues- 
day and again on Thursday, approxi- 
mately a hundred people listened to care- 
fully prepared addresses on subjects of 
current importance and then joined in 
round-table discussions until late after- 
noon. 


W. L. Fellingham, Assistant Secretary, 
Harris Trust and Savings Bank of Chi- 
cago, opened the discussion with a paper 
on “Trust Investments—in Theory and 
Practice.” Seeking for a broad theory 
on which an investment program could be 
built, he expressed the belief that a trus- 
tee who maintained the dollar value of a 
trust could not be held liable for depre- 
ciating purchasing power of income. He 
recognized, however, the propriety of in- 
vesting a carefully limited part of a trust 
fund in stocks of investment quality to 
give adequate diversification to the port- 
folio. The paper evoked much discussion 
and many questions, which Mr. Felling- 
ham met with his able understanding of 
this always difficult subject. 


Paul M. Carrick of the Continental II- 
linois National Bank and Trust Com- 
pany, Chicago, reported on “The Pro- 
gress of Mechanical Aids in Trust Ac- 
counting.” By way of introduction he 
stressed the need of every practical aid 
available for the physical handling of 
the mounting volume of securities in any 
growing trust company. Machinery has 
already proved of great help where vol- 
ume is sufficient to justify the expense 


involved. However, it is still largely in 
the experimental stage and many prob- 
lems remain to be solved before machine 
aid can be considered completely satis- 
factory and efficient. 

The third address on Tuesday was by 
Henry A. Theis, Vice President of Guar- 
anty Trust Company of New York on 
“The Costs of Operating a Trust Depart- 
ment and the Compensation of the Trus- 
tee.”* The complicated character of 
present-day investments, problems aris- 
ing out of corporate reorganizations, and 
the many demands of government have 
multiplied the duties of a trustee beyond 
measure, and justify and require larger 
compensation. Mr. Theis emphasized 
the need for adequate cost accounting as 
a basis for a scientific fee schedule. He 
expressed the belief that part of the cost 
should be borne by remaindermen, who 
share with life tenants in the benefits 
which result from professional trust ad- 
ministration. Mr. Theis always speaks 
with authority on this subject, which he 
has largely made his own. 

Mr. Harold H. Rockwell, Vice Presi- 
dent and Secretary of The Northern 
Trust Company of Chicago, opened the 
program on Thursday with an address on 
“The Making of a Trust Officer.” Speak- 
ing from an experience of thirty years, 
Mr. Rockwell described the qualities 
which he considered essential for a suc- 
cessful trust officer. The basic qualities 
and capacities must be born into the 
man; without them one should not enter 
this field. But beyond natural aptitudes 
and abilities, he must be honest and sym- 
pathetic, tactful and patient. He must 
cultivate studious habits and keep 
abreast of the times. He must have 


*See Trust Companies, June 1937 issue, page 696. 
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sound judgment. He should not be am- 
bitious for wealth, for the work holds 
little promise in this direction; but he 
will find compensating rewards in op- 
portunities for service and in many con- 
tacts with men and events. 

Mr. Thomas H. Beacom, Jr., Assistant 
Vice President of The First National 
Bank of Chicago, spoke on “Closely Held 
Corporations and the Headaches They 
Give Trustees.”! In family corporations, 
without a market for their stock, often 
involving responsibility for a compli- 
cated business, with dangers in every 
direction, Mr. Beacom found the cause of 
the nervous exhaustion which some- 
times overtakes a trust officer. The prob- 
lems are complicated and varied and of- 
ten difficult, but they cannot be shirked 
by a responsible trustee. 

The concluding address of the confer- 
ence was by Mr. Harvey Weeks, Assis- 
tant Vice President of Central Hanover 
Bank and Trust Company.? New busi- 
ness was his theme. Shakespeare was 
his inspiration. Here in Mark Antony’s 
appeal to a hostile audience he found all 
of the technic necessary to convert a 
stubborn prospect into a convinced and 
satisfied client. Human nature has not 
changed. What moved an angry mob at 
Caesar’s funeral as conceived by Shakes- 
peare will move a trust customer today. 
The successful salesman in any field must 
be a master of psychology. He must 
lead where he appears to follow. He 
must create curiosity, yet postpone the 


1 See page 27 of this issue. 
? See page 96 of this issue. 


answer. He must create a demand be- 
fore he can make a sale. It is so in sell- 
ing trust service as elsewhere. The pro- 
ductive new-business man must become 
a master of human nature. He must 
have an audience of common sense. 


Trust Department As Source 
of Income 


Trust departments, which have for 
years provided a respectable source of 
income, should find new sources open to 
them in living trusts as a result of the 
recent revisions of the Gift taxes and 
Estate taxes. With the return of better 
business conditions bringing improve- 
ment in the real estate and securities 
markets, the asset value of estates now 
handled by them should increase, with 
proportionate increases in income. 
Agency accounts to manage real estate 
and securities will be worthy of our soli- 
citation with the improvement in general 
conditions. The field of corporate execu- 
tor also has tremendous possibilities, but 
it is important that we know our exact 
costs before soliciting new business in 
any fiduciary capacity. Experience in 
trust departments, as in other depart- 
ments, has taught us that the service we 
render and the risks we assume are in 
many cases entirely out of proportion 
with the commission we receive.—Harold 
S. O’Brian, asst. cashier, Tradesmen’s 
Natl. Bank & Trust Co., Philadelphia, be- 
fore June A.I.B. Convention. 


FRANK R. CURDA 
Newly elected president of A.I.B. 





Common Trust Fund Statutes 
Synopsis of State Law in Ohio 


WILLIAM A, STARK 
Vice President-Trust Officer, Fifth Third Union Trust Co., Cincinnati 


HE statutory provisions permitting 

the use of a common trust fund in 
Ohio is found in Section 710-164 of the 
General Code of Ohio and reads as fol- 
lows: 


“Sec. 710-164. INVESTMENT OF 
MONEYS AND PROPERTY HELD IN 
TRUST. §164,. In the management of 
money and property held by it as trustee, 
such trust company may invest such 
money and property in a general trust 
fund of the trust company. But it shall 
be competent for the authority making 
the appointment to direct whether such 
money and property shall be held separ- 
ately or any part thereof invested in a 
general trust fund of the trust company. 
The trust company always shall follow 
and be entirely governed by the direc- 
tions contained in any will or instrument 
under which it acts.” 


Under the provisions of this Section 
numerous common trust funds were set 
up by Ohio Trust Companies. All of 
these funds with which the writer was 
familiar involved a certain amount of 
self-dealing which seemed to be permis- 
sible under the wording of the Statute. 
An unfortunate decision by the Ohio Su- 
preme Court* in a case where such a 
fund was neither properly set up nor 
handled, together with a somewhat arbi- 
trary stand taken by State and Federal 
Trust Examiners, has caused the discon- 
tinuance of all of these common trust 
funds with which the writer was fa- 
miliar. 

The writer will not attempt to say that 
it is impossible to have a common trust 


*Mortgage ‘‘pools” created by Ohio banks sev- 
eral years ago, providing for sale of participation 
certificates to trust estates, and in some instances 
to the general public, were held illegal by the 
Ohio Supreme Court in Ulmer v. Fulton (61 Trust 
Companies 121—Aug. 1935). 


fund in Ohio today, but he will say that 
he has not yet seen or heard of a plan 
for such a fund which will be acceptable 
both to him and to the Trust Examiners. 
He feels that this situation is most un- 
fortunate, since several of the common 
trust funds heretofore used in Ohio were 
quite advantageous to the trust accounts 
using them, which fact was freely ad- 
mitted by the Trust Examiner who or- 
dered their discontinuance. 

Common trust funds are badly needed, 
because they will enable Trust Compan- 
ies to serve all the people rather than 
confining themselves to the wealthy. Un- 
less trust business is popularized through 
the rendering of a broader service, it is 
almost sure to be severely handicapped by 
unfavorable legislation. If the general 
public gets to know Trust Officers as 
they actually are, it will soon forget its 
present ideas as to the nature and pur- 
pose of Trust Companies. 


Handling Small Trusts 


“Every trust department that has been 
in business any length of time inherits a 
large number of small trust accounts, and 
it is embarrassing for your trust investment 
committee to attempt to handle investments 
in those small trusts,” said John T, Creigh- 
ton, vice president of the City Bank Farm- 
ers Trust Company, N. Y., and chairman of 
the subcommittee on the common trust 
fund of the New York State Bankers Asso- 
ciation, speaking before the Association’s 
recent convention. 

“In the good old days,” he continued, 
“prior to the depression, the problem was 
solved by the use of mortgage participa- 
tions. I don’t know how many of us would 
want to go back to that solution again.” 

Mr. Creighton stated that there were pos- 
sibilities for abuse when dealing with the 
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common fund, One which is illegal but 
nevertheless a possibility is that you make 
’ take non-liquid things out of your portfolio 
and put them in the portfolio of a trust, 
thereby using them for your own advantage. 

“Another thing, which is not an abuse 
but may turn out to be a very bad feature, 
is what we call the creation of preferences: 
That is, in a falling market, when the se- 
curities are non-liquid, the first man out 
gets his money and the last man in retains 
the non-liquid investment. We think we 
have cracked that nut by what we call a 
self-budgeting device, not permitting new 
money to go into a trust fund until all the 
non-liquid investments have been taken out. 

“In starting this fund, there was quite a 
difference of opinion as to whether mort- 
gages should be putin. We decided to start 
on a conservative basis and eliminate them. 
So all of the possible bad luck to come from 
the use of mortgages in this fund is at this 
time out of the question. *** 

“The funds will be limited to legal in- 
vestments with one or two exceptions. It 
will be the duty of the Banking Department 
to examine the portfolios once a year and 
certify that all the securities therein are 
appropriate securities. It will also be the 





duty of that department to go into the 
vaults and actually count the physical bonds 
themselves to see that they are all there. 
There will be a clean-up once a year by 
filing an account in an appropriate court, 
either the Surrogate’s Court or the Supreme 
Court, so that the slate will be wiped clean 
once a year and you start afresh again. 


“We believe that by these means these 
small trusts will get diversification and 
mass management, and that it will result in 
stabilizing the principal of the trust and 
also income. We realize that there are prob- 
lems yet to be solved. We feel that while 
we have done as good a job as we know 
how to do, there will probaby be defects 
showing up. 

I think I should say that we could not 
have gotten anywhere at all had it not been 
for the enthusiastic co-operation of the Su- 
perintendent of Banking and the Banking 
Board. We went to them first and received 
their permission to start this legislation. 


“I also think we should express thanks 
to the Surrogates of New York County who, 
while they did not sponsor the bill, did give 
careful, critical assistance at every stage of 
the bill and finally gave it their approval. 





Rights of Foreign Trust Companies 


Power to Accept Appointment Under Laws 
of the Various States and Canada 
PART II* 


Illinois 


Foreign trust companies may accept ap- 
pointments in this state subject to the con- 
ditions described below. 

The Act of 1887, regulating the adminis- 
tration of trusts by trust companies, pro- 
vides that companies authorized to do a 
trust business may be appointed to act in 
certain fiduciary capacities. (Ch. 32, § 287, 
288, Smith-Hurd Statutes). They are pro- 
hibited from carrying on deposit, at any 
time, an amount of money in excess of ten 
times the amount of their paid-up capital 
and surplus, and from carrying outstand- 
ing loans in excess of said amount, (§ 289.) 

Section 292, Ch. 32 (Smith-Hurd Stat- 
utes) requires a deposit of funds with the 
Auditor of Public Accounts and provides 
that: 

“No corporation authorized to accept and 
execute trusts shall, either directly or in- 
directly through any officer, agent or em- 
ployee of such corporation, accept or ex- 
ecute any trust concerning property located 
wholly or in part in this State without 
complying with the provisions of this Act 
and all amendments thereto; provided that 
nothing in this Act contained shall be con- 
strued to prohibit a corporation organized 
under the General Banking Act of this State 
from taking conveyance of and holding title 
to real estate as trustee under the mortgage 
deed of trust given to secure payment of a 
loan made by the bank or made through the 
bank as agent for the lender.” 

The provision requiring a deposit from 
trust companies, as a prerequisite to their 
doing business in the state, does not prevent 
the foreclosure of a mortgage taken by a 
foreign trust company to secure a debt due 
it, though the mortgage provided for the 
execution of trusts within the prohibition 
of the act. Farmer’s Loan & Trust Co. v. 
Chicago & N. P. R. Co., 68 Fed. 412. 


*Continued from June issue. On page 657 of 
that issue, Mr. Paul Leahy’s address should have 
been Wilmington instead of Baltimore. 


A trust company incorporated in Penn- 
sylvania, which receives, by devise, land in 
Illinois, with power to sell and lease the 
same, asserts title to such land, makes a 
contract for its sale, and brings suit to en- 
force such contract, is doing business in I- 
linois within the purview of Section 33 of 
Chapter 30, and has, therefore, no power 
to sell said land, till it has complied with 
this section as to making a deposit with the 
Auditor of Public Accounts. Pennsylvania 
Co. for Insurance v. Bauerle, 143 Ill. 459, 
33 N. E. 166. 

The imposition of active duties on a for- 
eign trust company as trustee under a 
trust deed brings it within the prohibition 
of this section making it unlawful to accept 
a trust before depositing the approved se- 
curities with the Auditor of Public Ac- 
counts. Farmers’ Loan & Trust Co. v. Lake 
St. Elevated R. R. Co., 173 Ill. 439, 51 N. E. 
53, affirming 68 Ill. App. 666. Reversed on 
the ground of lack of jurisdiction, 20 S. Ct. 
564, 177 U.S. 51. 

Where a foreign corporation is trustee 
under a deed of trust, covering real estate 
situated in Illinois, the corporation, though 
it has not complied with the statute, may 
have the deed foreclosed, even where active 
duties are provided under the trust deed, if 
such trustee does not enter upon the per- 
formance of such active duties. Morse v. 
Holland Trust Co., 148 Ill. 255, 56 N. E. 
369. 

Under Section 294 of the Act it is declared 
unlawful for any company to accept a trust 
or deposit without first having procured a 
certificate from the Auditor of Public Ac- 
counts stating that the company has com- 
plied with the requirements of the Act. Sec- 
tions 295 and 296 require trust companies 
to file an annual report, containing certain 
information, during the month of January. 

Section 157.106 of Ch. 32 (Smith-Hurd 
Ann, Statutes) sets forth the requirements 
to be met by a foreign corporation seeking 
a certificate of authority to transact busi- 
ness in the state. 
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Recently published figures show 
that 28% of all the court trusts 
administered by all corporate fidu- 
ciaries in California are entrusted 
with this Bank. e In Southern Cali- 
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Section 157.107 establishes procedure for 
filing of documents or application for cer- 
tificate of authority. 

Section 157.111 relates to service of pro- 
cess on foreign corporation. 

Section 157.115 requires foreign corpora- 
tions to file an annual report containing the 
prescribed information. The first annual 
report of a foreign corporation is required 
to be filed between the fifteenth of January 
and the last day of February of the year 
next succeeding the calendar year in which 
such corporation was authorized to transact 
business in Illinois. Section 157.116 pro- 
vides that the annual report shall be de- 
livered to the Secretary of State between 
the fifteenth of January and the last day 
of February of each year. 

Section 157.125 provides that foreign cor- 
porations which have not obtained a cer- 
tificate of authority shall be denied the 
right to maintain actions at law or in equity 
in any of the State Courts. It is also pro- 
vided, however, that the failure to obtain 
a certificate of authority shall not impair 
the validity of any contract or act of such 
corporation, and shall not prevent such cor- 
poration from defending any action at law 


or in equity in any state court. It is de- 
clared that a foreign corporation which 
transacts business without a certificate of 
authority shall be liable to the State, for 
the years, or parts thereof, during which it 
transacted business without such certificate, 
in an amount equal to all fees, franchise 
taxes, and other charges it would have had 
to pay had it duly applied for the certificate 
of authority, plus a penalty of ten per cent 
of such amount. 

Sections 157.135 and 157.136 provide for 
the collection of certain license fees from 
each foreign corporation authorized to 
transact business in Illinois. 

“S. 157.165 Requirement before incorpo- 
ration of trust company. 

Articles of incorporation for the organi- 
zation of a corporation for the purpose of 
accepting and executing trusts shall not be 
filed by the Secretary of State until there 
is delivered to him a statement executed 
by the Auditor of Public Accounts that the 
incorporators of such corporation have made 
arrangements with the Auditor of Public 
Accounts to comply with an Act entitled 
“An Act to provide for and regulate the 
administration of trusts by trust compan- 
ies,” approved June 15, 1887, in force July 
1, 1887, and amendments thereto. (1933, 
July 13, Laws 1933, p. 308, § 165.)” 

“S. 157.166 Application of certain exist- 
ing Acts. 

Corporations organized for the purpose of 
accepting and executing trusts shall be sub- 
ject to the provisions of “An Act to provide 
for and regulate the administration of trusts 
and trust companies, approved June 15, 1887,. 
in force July 1, 1887, and amendments there- 
to. *** (1933, July 13, Laws 1933, p. 308,. 
§ 166.)” 

In an early case, a foreign corporation 
was denied the right to hold real estate in 
trust in Illinois, though authorized in a for- 
eign jurisdiction to act as trustee under a 
will devising real estate, some of which was. 
situated in Illinois. United States Trust 
Co. v. Lee, 73 Ill. 142. 
~The Attorney General has apparently 
rendered no opinions concerning the status 
of foreign fiduciaries acting as executor or 
trustee in Illinois, with the exception of one 
under date of May 24, 1935. In this opin- 
ion the Attorney General concluded that a 
foreign corporation, authorized to do a trust. 
business in the foreign jurisdiction, could 
not be licensed to carry on such business im 
Illinois without changing its name to in- 
clude the word “trust” therein. 


R. J. Frankenstein, Jr. of Chapman and Cutler, 
Chicago. April 7, 1937. 
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Indiana 

A foreign bank or trust company upon 
qualifying to do business in Indiana may 
act as a trustee or other fiduciary, because 
domestic banks and trust companies organ- 
ized under the Indiana Financial Institutions 
Act have power to act as trustees (Burns 
Ind. Stat. Annot. 1933, § § 18-1106 to 1109 
inclusive), and foreign banks and trust com- 
panies admitted to do business under the 
Act (Burns Ind. Stat. Annot. 1933 § § 18- 
2301 to 2328 inclusive) have powers equal 
with domestic corporations. 

It is illegal for a foreign bank or trust 
company to engage in business as such in 
Indiana without procuring a certificate of 
admission. Burns Ind. Stat. Annot. 1933, 
§ 18-2328. 

Whether a foreign bank or trust company 
may act as a trustee in Indiana or as to 
Indiana property, assuming that it is not 
transacting business in Indiana, is a differ- 
ent problem. The laws applicable to a bank 
or trust company in this situation are the 
same as those applicable to a non-resident 
individual person, and, therefore, in the fol- 
lowing discussion no distinction is drawn 
between a foreign corporation and a non- 
resident individual. 

An executor or administrator of a for- 
eign estate may administer upon the prop- 
erty of the decedent located in Indiana by 
express statutory authority. 

Whether a non-resident of the State can 
act as executor of the will of one dying 
domiciled in Indiana has not been decided by 
the courts of the State. There is no express 
statutory prohibition against a non-resident 
so acting. A trustee under a will is ex- 
empted from the prohibition of the statute 
of the State forbidding the appointment of 
a non-resident as trustee for property sit- 
uate in Indiana. This statute reads as fol- 
lows: 


“It shall be unlawful for any person, 
association or corporation to nominate 
or appoint any person a trustee in any 
deed, mortgage or other instrument in 
writing (except wills), for any purpose 
whatever, who shall not be, at the time, 
a bona fide resident of the state of In- 
diana; and it shall be unlawful for any 
person who is not a bona fide resident 
of the state to act as such trustee. And 
if any person, after his appointment as 
such trustee, shall remove from the state, 
then his rights, powers and duties as 
such trustee shall cease, and the proper 
court shall appoint his successor, pur- 
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suant to the provisions of the act to 

which this is supplemental.” Burns Ind, 

Stat. Annot. 1933, § 56-620. 

In the case of Roby v. Smith (1892), 131 
Ind. 342, 30 N. E. 1093, the above statute 
was held unconstitutional as applied to the 
appointment by non-residents of another 
non-resident natural person as a trustee of 
Indiana real estate. The validity of the 
statute as applied to appointments of a 
non-resident trustee by residents of Indiana 
and as to the appointment of a foreign 
corporation as trustee of Indiana property 
has not been considered by the courts of 
the state. 


William H. Krieg of Jones, Hammond, Busch- 
mann & Gardner, Indianapolis. June 14, 1937. 


It is my opinion that a domestic corpo- 
ration can not be organized legally under 
the Indiana General Corporation Act of 1929 
for the purpose of acting as trustee. Sec- 
tion 57 of the Indiana General Corporation 
Act reads in part as follows: 

“Powers. No foreign corporation shall 
be admitted (a) for the purpose of trans- 
acting any kind of business in this state 
the transaction of which by domestic corpo- 
rations is not permitted by the laws of this 
state.” 
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An executor or trustee in Indiana must 
at all times be subject to the court’s juris- 
diction and hence our statutes provide that 
a removal of a sole executor or trustee from 
this state is a ground for his dismissal as 
such, Therefore, it is my opinion that a 
foreign trust company can not qualify to 
do business in the State of Indiana as a for- 
eign corporation and act as an executor and 
trustee under the will of a resident of In- 
diana. 


Warren W. Martin, Deputy Attorney General. 
May 14, 1937. 


This statement from the Attorney Gen- 
eral’s office seems inconsistent with that of 
Mr. Krieg who explains in his letter of 
June 14: 

“I wish to point out first, that Section 57 
of The Indiana General Corporation Act has 
nothing whatsoever to do with domestic or 
foreign banks and trust companies, whose 
powers, rights and duties are prescribed 
entirely by a different law, which is the In- 
diana Financial Institutions Act cited in 
the memorandum; second, a foreign bank 
or trust company which does qualify to do 
business under the Indiana Financial Insti- 
tutions Act is subject to the jurisdiction of 
the Indiana courts. Burns Ind. Stat. Annot. 
1933, § § 18-2304, 18-2307.” 


Iowa 


It is doubtful that a foreign trust com- 
pany is eligible to appointment by an Iowa 
Court as trustee, executor or other fiduciary. 
The statute conferring authority on trust 
companies to be appointed fiduciaries grants 
such capacity only to those institutions 
“existing under the provisions of this title.” 
Iowa Code (1935) Sec. 9284. By implica- 
tion the right of foreign fiduciaries to qual- 
ify as such in Iowa in order to receive local 
appointment seems to be denied. 

This incapacity is not necessarily true, 
however, with regard to national banks. 
Iowa Code (1935) Sec. 9288 provides: 

“When so authorized by any law of the 
United States now in force or hereafter en- 
acted, national banks may exercise the same 
powers and perform the same duties as are 
by sections 9284 to 9287, inclusive, con- 
ferred upon trust companies, state and sav- 
ings banks.” 


As this statute is not limited in effect, 
national banks wherever located should be 
eligible to appointment as fiduciaries in 
Iowa. 

If the foreign trustee is a corporation, 
and is transacting business in Iowa, it may 
find difficulty in enforcing its contracts 
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‘made in Iowa unless it has first qualified 
and received a permit under Chapter 386, 
Iowa Code (1935), section 8247 of which 
reads: 

8427. Denial of right to sue. No foreign 
stock corporation doing business in this 
state shall maintain any action in this state 
upon any contract made by it in this state 
unless prior to the making of such contract 
it shall have procured such permit. This 
prohibition shall also apply to any assignee 
of such foreign stock corporation and to any 
person claiming under such assignee of such 
foreign corporation or under either of them. 

Ordinarily a foreign executor or admin- 
istrator may not bring suit in Iowa without 
first having taken out letters of administra- 
tion in Iowa (McClure v. Bates (1861) 12 
Iowa 77); but he may sue in Iowa on a 
judgment obtained in his own name as fidu- 
ciary in a foreign state (Greasons v. Davis 
(1859) 9 Iowa 219), and he may sue without 
taking out letters of administration for dam- 
ages for wrongful death where, under the 
laws of the foreign state a wrongful death 
action is vested in the administrator for 
the benefit of specific persons (Knight v. 
R. Co. (1913) 160 Iowa 160). 


A foreign administrator cannot bring ac- 
tion in Iowa to recover possession of prop- 
erty belonging to the estate, the situs of 
which was in Iowa at the time of intestate’s 
death; but if the foreign administrator ac- 
quired lawful possession of the property in 
the state of his appointment and it was sub- 
sequently transported into Iowa, he may 
pursue such property and maintain an ac- 
tion in the Iowa Courts for its recovery. 
It follows that a foreign fiduciary cannot 
be sued in Iowa either by local creditors or 
local heirs, and cannot be made to account 
by the Courts of Iowa, for as to this the 
Courts of domiciliary administration have 
exclusive jurisdiction (Snyder v. Hochsteller 
(1893) 88 Iowa, 621). 


After a foreign fiduciary has qualified 
by taking out ancillary administration in 
Iowa, he is as fully empowered as are local 
administrators or fiduciaries. When ancil- 
lary administration is thus taken out ques- 
tions frequently arise as to the filing and 
payment of claims locally; and it has been 
held that non-resident claimants may file 
and enforce payment of their claims (Miner 
v. Austin (1876) 45 Iowa, 221). 


A will duly probated in a foreign juris- 
diction may be admitted to probate in Iowa 
on production of a duly certified copy 
of the proceedings in the foreign state and 
thereafter the locally appointed executor is 
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as fully qualified as executors originally ap- 
pointed in Iowa (Iowa Code (1935) secs. 
11877-11881). 

Further references: Iowa Code (1935) 
11894 to 11898 and 12606 to 12612. 


Eugene D. Perry of Stipp, Perry, Bannister & 
Starzinger, Des Moines. April 9, 1937. 


Kansas 


The Kansas law is very indefinite on 
this question. 

Under G. S. 1935, 22-328 letters testamen- 
tary and of administration are granted only 
to residents as to resident estates. 

Under G, S. 1935, 22-269 trusts created by 
will made out of Kansas and relating to 
lands situated in Kansas may after the will 
is duly admitted to record in Kansas be ex- 
ecuted. Under G. S. 1935, 22-270 if the 
trustee is named in such foreign will he may 
execute the trust upon giving bond, unless 
the testator has requested that no bond be 
given or unless there is a change of circum- 
stances which would cause the Probate 
Court to require bond. 

Under G. S. 1935, 22-832 a foreign execu- 
tor or administrator of a non-resident de- 
cedent, where no executor or administrator 
has been appointed in Kansas, after filing 
an authenticated copy of his appointment in 
the Probate Court of the county where the 
real estate of the deceased is located, may 
sell real estate under order of the Court for 
payments of debts, legacies and charges of 
administration, the same as a local executor 
or administrator. 

Under G. S. 1935, 22-1308 a foreign execu- 
tor or administrator may sue or be sued in 
like manner and under like restrictions as a 
non-resident may sue or be sued. 

By analogy a foreign corporate fiduciary 
may not act as a guardian of a resident 
minor. Also by analogy they would appar- 
ently have the same rights as a foreign ex- 
ecutor or administrator in non-resident es- 
tates. 

Under G. S. 1935, 38-224 a foreign guar- 
dian of a non-resident minor may be ap- 
pointed by the Court of the county wherein 
the minor has any property for the purpose 
of selling or otherwise controlling that and 
all other property of such minor within the 
state of Kansas. Under G. S. 1935, 38-225 
an authenticated copy of the foreign guar- 
dian appointment must be filed in the Pro- 
bate Court of the county where the property 
is located. 

Under G. S. 1935, 38-232 a foreign guar- 
dian may sue or be sued in like manner and 
under like restrictions as a non-resident may 
sue or be sued. 
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It can thus be seen that a foreign executor 
or administrator cannot act in Kansas in 
such a capacity in a resident estate. By 
analogy, neither can a foreign guardian act 
in similar circumstances. However, foreign 
executors and administrators are given 
every consideration under the statutes above 
cited and it is rarely necessary for them to 
take out ancillary administration except 
perhaps in exceptional cases such as fore- 
closing a mortgage. In 22 Kan, 585, the 
Court states: 

“Not only does our law give adequate 
consideration to the rights of claimants 
against estates of decedents, resident or non- 
resident (R. S. 22-930), by due administra- 
tion thereof through our probate courts, but 
it also makes provision to cover the situa- 
tion where no Kansas administration is un- 
dertaken. Under such circumstances, the 
statute authorizes foreign executors and ad- 
ministrators by a very simple procedure in 
a probate court of competent jurisdiction 
to subject Kansas real estate of a non- 
resident decedent to the payments of debts 
or to dispose of it according to the terms 
of the decedent’s will.” 

Marlin S. Casey, Topeka, June 11, 1937. 
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cA. Virginia instita- 
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trust facilities. 
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Kentucky 


A foreign corporation is not eligible for 
appointment as executor, administrator, 
guardian or committee by a Kentucky Court. 
The statutes providing for the appointment 
of corporations to administer such trusts 
include only banks and trust companies 
organized under Kentucky law and National 
banks authorized by the Comptroller of the 
Currency to do business in Kentucky. Ken- 
tucky Statutes, Sections 606 and 598b-1. Cf. 
Kentucky Statutes, Section 3846 and Fisher, 
Admzx. vs. Dixon, 212 Ky. 2; 278 S. W. 545, 
to the effect that a non-resident individual 
is ineligible to administer such trusts, 


There is no Kentucky statute, and no de- 
cisions of the Kentucky Court, restricting 
the right of a foreign corporation, having 
power to act as trustee, to hold in trust 
property transferred to it as trustee under 
a deed or will. Such power is frequently 
exercised by foreign corporate fiduciaries. 


A foreign corporation appointed executor 
or administrator by a court of another 
State may maintain an action in Kentucky 
Courts only for the purpose of recovering a 
debt owing to the decedent in his lifetime; 
but this power does not exist if there be a 
personal representative of the decedent ap- 
pointed by a Kentucky Court. If the power 
does exist, the foreign fiduciary is required 
to give a bond conditioned that, to the ex- 
tent assets shall come into its hands, the 
non-resident fiduciary will pay any debt due 
by its decedent to a resident of Kentucky 
who will file his proof of claim within three 
years after such non-resident fiduciary shall 
have received any assets in this State. Ken- 
tuck Statutes, Sections 3878-3880; Comp- 
ton’s Admr. v. Borderland Coal Company, 
179 Ky. 695; 201 S. W. 20. 


Squire R. Ogden of Gordon, Laurent, Ogden 
and Dalphin, Louisville. March 31, 1937. 


Louisiana 


With the exception hereafter noted, a 
foreign trust company may not act as ex- 
ecutor or testamentary trustee in this state. 
See Act 72 of 1918. 


It is our opinion of the law that a Na- 
tional Bank, organized under the laws of 
the United States of America, and author- 
ized by the Act of Congress of September 
26, 1918, 40 Stat. 967, 968, to accept such 
trusteeships, could legally be appointed to 
act as trustee in the State of Louisiana. Any 
statute that attempted to limit such ap- 
pointments to the institutions of its state 
would be unconstitutional, null, and void, as 
was held in the case of State of Missouri ex 
rel. Burnes National Bank v. Duncan, 265 
U. S. 17. 


Gaston L. Porterie, Attorney General. 
1937. 


May 31, 


Maine 


There are no statutes in Maine directly 
authorizing foreign banks or trust compan- 
ies to act in fiduciary capacities in this state 
or directly prohibiting them from so doing. 


Revised Statutes, Chapter 56, Section 106, 
which requires foreign corporations, before 
doing business in this state to comply with 
certain requirements, specifically excepts 
from its provisions, banks, savings banks, 
and trust companies organized under laws 
other than those of Maine, and it is the 
practice here to permit non-resident corpo- 
rations having appropriate charter powers 
to act as fiduciaries in this state, provided 
they appoint a resident agent or attorney 
upon whom service of legal process can be 
made. 

There has been but one judicial pro- 
nouncement on the subject, which is re- 
ferred to in a statement issued by the At- _ 
torney General of Maine on September 5, 
1931 as follows: “The matter has, however, 
been cleared up to the satisfaction, I believe, 
of all the Probate Judges in the State, by a 
decision of Mr. Justice Bassett, sitting as 
the Supreme Court of Probate in the case 
of Thomas Avery Lamb. Since this de- 
cision, no Judge of Probate has refused to 
qualify foreign trust companies or national 
banks in fiduciary capacities as far as I 
know. Actually the law is still unsettled 
by authoritative determination of the Su- 
preme Judicial Court sitting as a Court of 
Law, still the practice is clearly established.” 


Carroll S. Chaplin of Chaplin, Burkett & Knud- 
sen, Portland. March 27, 1937. 


(To be continued in August issue) 





Developing Trust New Business 


Experience and Knowledge for Trust Salesmen 


HE ideal trust new business sales- 

man is the operating trust man who 
is new business minded, that is, provid- 
ing he has a sympathetic understanding 
of human nature. On this score, how- 
ever, we pride ourselves. 

Trust salesmen who are schooled in 
only the theory and principles of corpo- 
rate fiduciaryship and know the stock an- 
swers to most questions that are “sup- 
posed to be asked them” are in reality 
nothing more than robots who go through 
their mechanical motions without know- 
ing the why’s and wherefore’s. 

A successful business man, the type in 
which a trust institution is interested as 
prospects, is not so gullible as to swal- 
low a “canned” presentation. His prac- 
tical business experience has taught him 
to ask many shrewd and barbed ques- 
tions which the overnight salesman is 
naturally at a loss to answer, and to 
make matters worse he generally at- 
tempts it. The net result is: lost pres- 
tige and a feeling that all trust compan- 
ies go off “half-cocked.” Not only are 
the chances of the institution which is 
then seeking the business hurt but so 
are all other corporate fiduciaries. 


A Salesman and Operating Experience 


A salesman with the experience and 
background of an operating man has the 
answers to these questions on the tip of 
his tongue, and can cite specific instances 
within his own knowledge as to how this 
or that can be overcome. This magnifi- 
cent brilliance may not excite the pros- 
pect to the extent that he signs on the 
dotted line, but he at least will keep the 
respect he originally had and expected 
when his time was taken by a trust rep- 
resentative. 

To the trust prospect your represen- 
tative is the trust institution itself and 


often the only standard he has to judge 
by is the salesman’s knowledge or ignor- 
ance. These men represent you, and your 
future depends on their presentation to- 
day. 


Advantages for Sales-Operating Man 


Unfortunately too many heads of de- 
partments are not “new business mind- 
ed.” They are, generally, well grounded 
in administrative work and feel that this 
phase is all important and the other ends 
of the business are merely adjuncts. Cer- 
tainly new business is of as great im- 
portance as any phase of the work—one 
depends on the other for its successful 
existence. A grand way to defeat one’s 
own purpose is to neglect either of these 
issues. A beautifully operated shop with 
declining business is pathetic. A well- 
oiled and aggressive new business sec- 
tion without the backing of administra- 
tion is catastrophic. 

With more operating men spending a 
part of their time selling, there develops 
a sales-operating man who can act more 
intelligently and efficiently in both ca- 
pacities. The selling gives him a head 
start, so to speak, on an understanding 
of the account and the personalities 
which comprise it. When the salesman 
operates the account there is a personal 
responsibility he feels for the promises 
and the excellent service he outlined. Too, 
there is a feeling of paternal pride to- 
ward the account that was personally 
sold, and the human instinct impels one 
to guard it more zealously. 


Business Insurance Trust 


A particularly technical service that 
corporate fiduciaries offer and one that 
surely requires all the experience, tact 
and business judgment of a seasoned 
trust man is the business insurance trust. 


75 





76 TRUST COMPANIES 


This comparatively new business is 
gaining impetus among many trust insti- 
tutions but as yet there has been very 
little advertising of this service. A rea- 
son for this is, perhaps, the extreme dif- 
ficulty of preparing forceful copy that 
will effectively outline the need for a cor- 
porate fiduciary. Obviously, to a trust 
man, the advantages are clear cut and 
distinct. Reduced to the printed word, 
however, a very difficult problem is pre- 
sented. 


The State Street Trust Company, Bos- 
ton, has recently mailed to prospective 
customers a twenty-two page booklet en- 
titled “Business Insurance Trusts.” Ex- 
cerpts from this presentation will follow 
to set forth their ideas of presentment 
and the items needing coverage. 


Replacing Assets 


“Every business enterprise has assets of 
great value stored up in the knowledge and 
the experience of those who direct it. It 
will suffer heavy loss when it is deprived 
of the skill and the ability to get and handle 
business which grow out of that knowledge 
and experience. It should have something 
in reserve to replace as far as possible the 
value of those assets when they are taken 
away.” *** 


“In many instances, a small group of 


men have built up the business. They would 
not like to admit a stranger to that group. 
They would like to confine it to men who 
have grown with the business; who under- 
stand each other; whose ideas are in har- 
mony; who have shown by past results that 
they know how to conduct it successfully. 
If a stranger must come in, they want, at 
least, to choose the stranger.” 


“One way, where the stock of a corpora- 
tion is scattered, would be to insure the 
lives of the key men among its executives 
for the benefit of the corporation; and to 
use the insurance money in breaking in a 
new executive, with its probable attendant 
loss. 


“Another way, where the enterprise is 
owned by a partnership, or where the group 
of stockholders in a corporation is so small 
that it practically amounts to a partner- 
ship, would be to enter into an agreement 
which would set forth the basis for valuing 
a partner’s or a stockholder’s interest in the 
business; would provide that it should be 


sold to his associates on that basis when 
he dies; and then take out enough insur- 
ance upon the life of each one of the group 
to buy his interest upon the agreed basis 
when he is taken away.” *** 


The Trustee 


“But every plan should make use of a 
fair, intelligent and experienced Trustee to 
collect the insurance and apply it to the 
agreed end. Women and children acquire 
interests when men die. These women and 
children usually cannot deal advantageous- 
ly for themselves; and the people they 
choose to deal for them often do not work 
in harmony with the surviving associates 
of the man who is dead.” *** 


“The surviving associates might deal in 
fairness and generosity with the family of 
the man who passed on; and yet, because 
they have interests of their own in the 
settlement, the family of the deceased asso- 
ciate might not feel entirely assured of 
their accuracy—and because of misunder- 
standing, might question the settlement and 
involve everyone in unpleasantness and 
needless expense. 


CHART SHOWING HOW BUSINESS INTERESTS MAY BE 
STABILIZED BY CONVERTING CLOSELY-HELD 
INTERESTS INTO OTHER INVESTMENTS 


Stockholder Dies 


Insurance Company 
Pays Dollars to 


Corporate Trustee 


Executor-Trustee 
for Benefit 
Surviving Family 


Invested 
Conservatively 
Income to 
Beneficiaries 


Surviving Stockholders 


Continue 
Business without 
Interruption 


Inder same Policies 
without Outside 
Interference 


“If the State Street Trust Company were 
named as Trustee and charged with the 
duty of carrying out the agreement in ab- 
solute fairness to all parties, every party 
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to the agreement would know that the in- 
telligence and experience of the Trust Com- 
pany’s officers would be devoted to reach- 
ing an accurate settlement; there would be 
no officious meddling with the affairs of the 
enterprise; its business secrets would be 
kept inviolate; everyone should be satisfied, 
because everyone would be treated with 
equal consideration.” *** 


“A business insurance trust is in the na- 
ture of an agreement under which partners 
or stockholders agree among themselves 
upon a plan for the purchase and sale of 
each other’s interests. The following 
example of the set-up and operation of a 
business insurance trust is considered from 
the standpoint of a close corporation. This 
illustration, however, shows equally well 
the basic principles involved in a business 
insurance trust for either a partnership or 
a close corporation.” *** 


(A hypothetical case is given explaining a sim- 
ple plan for a close corporation.) 


“The helpful function performed by the 
Trust Company is obvious. As the impar- 
tial trustee of both the estate of the de- 
cedent and his surviving business associ- 
ates, it assures all parties a faithful per- 
formance under the agreement.” 


Sale of Stock During Lifetime 


“If desired, the trust agreement could 
provide that if one of the stockholders 
wishes to withdraw from the corporation 
during his lifetime, he shall first offer his 
stock to the other stockholders who shall 
be given the option to purchase it at a 
price agreed upon. If this option is not 
exercised within a specified length of time, 
the agreement could provide that the stock 
may then be offered to outsiders. 


Method of Stock Valuation 


“One of the most important decisions to 
be made incident to the drawing of a busi- 
ness insurance trust is the method of valu- 
ing the corporation’s stock. The method 
selected by the stockholders should be clear- 
ly stated in the trust agreement. Each stock- 
holder should know that his estate will be 
adequately compensated for his interest 
and, at the same time, that he, if he sur- 
vives his associates, will be able to pur- 
chase their stock at a reasonable figure. 


“The actual drafting of a business insur- 
ance trust agreement should be done only 
by the attorney selected by the stockholders 
or partners as the case may be, 


Some of the Advantages of a Business 
Insurance Trust 

(a) The estate of a deceased partner or stock- 
holder secures full cash value for his holdings at 
a price previously agreed upon as adequate. 

(b) Stock is not subject to a forced sale at 
possible sacrifice. 

(c) Undesirable new stockholders are precluded. 

(d) Control is centralized and perpetuated 
among surviving associates. 

(e) Being handled by an impartial trustee, fric- 
tion with the deceased’s heirs and possible atten- 
dant loss are avoided. 

(f) The deceased member’s interests are prompt- 
ly liquidated, providing cash to meet the neces- 
sary expenses that come at such a time. His fam- 
ily or estate receives cash that can be properly 
invested at once. 

(zg) His share can be put in a trust to protect 
and conserve it for the benefit of his heirs, if he 
thinks best. 


Harvey “Mark Antony” Weeks 


Harvey Weeks, assistant vice president of 
the Central Hanover Bank & Trust Co., 
N. Y. in delivering an address before the 
recent American Institute of Banking Con- 
vention employed a unique method to forci- 
ably illustrate the fundamentals of trust 
selling. 

This article found on page 96 of this issue 
of Trust Companies Magazine will prove in- 
tensely interesting for sheer reading enjoy- 
ment as well as highly constructive. 


The Dollar and the Cent 


A big silver dollar, and a little brown cent, 

Rolling along together they went, 

Rolling along the smooth sidewalk, 

When the dollar remarked—for the dollar 
can talk: 


You poor little cent, you cheap little mite, 
I’m bigger and more than twice as bright, 
I’m worth more than you a hundred fold, 
And written on me in letters bold, 

Is the motto drawn from the .pius creed, 
“In God we trust,” which all can read. 


Yes, I know; said the cent, 
I’m a cheap little mite, and I know 
I’m not big, nor good, nor bright. 
And yet, said the cent, with a meek little 
sigh— 
You don’t go to church as often as I. 
Savings Journal 


San Francisco Bank, Calif., has presented 
for probate twice as many wills during the 
past six months as it did during any pre- 
vious calendar year. 












T is apparent that powers given to a 
fiduciary helpful to the administra- 
tion of an estate or a trust are entitled 
to a much broader treatment than letters 
of attorney, and on the other hand, it 
would seem to follow logically that a 
power of appointment residing in a bene- 
ficiary partakes of the nature of a power 
of attorney, and in such case that an ap- 
pointee can only take where the terms 
for the appointment are fully complied 
with. 

This statement finds support in the 
case of Stephenson v. Richardson, 88 Pa. 
40, where attempts to appoint proceeds 
instead of property were held ineffective. 
In this case, the father devised to his 
daughter certain real estate for her sole 
and separate use, and, “at her decease 
to descend in fee-simple to such of her 
children as she might direct in a writing 
signed by herself; the said property not 
to be subject to sale or mortgage during 
her life.” The daughter by Will direct- 
ed the property to be sold by her execu- 
tor and the proceeds to be distributed 
among certain of her children and grand- 
children whom she designated by name. 
It was held that this was not a valid 
execution of the power. 


Strict Adherence to Conditions 


In the case of Wickersham v. Savage, 
58 Pa. 365, where an estate was devised 
to one for life and at his death to and 
among his children and issue in such 
shares and portions and for such estates 
as he by Will or other appointment in 
writing should direct, it was held that 
an attempt by the donee of the power to 
appoint the estate in trust to pay his 
son, his only child, the income during 


From address before Pennsylvania Title Asso- 
ciation Convention, May 1937. 
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Limitations on Powers of Appointment 
Necessity of Strict Compliance With Conditions 


JOHN R. UMSTED 
Member of the Pennsylvania Bar 





life and after his death to hold the estate 
for such uses and purposes as he might 
by Will direct and appoint, was not a 
good execution of the power. In this 
case the Court said, “The power was 
special and to be strictly executed; if 
otherwise executed its execution amount- 
ed to nothing, as the appointor had no 
estate in himself to give, and no au- 
thority to give but that expressly con- 
ferred.” 

Absence of a seal where a seal is re- 
quired has been held fatal. In Rogers 
Estate, 31 Pa. Super. 620, the Court says, 
“Where forms are imposed on the execu- 
tion of a power, the circumstances may 
be perfectly arbitrary, unessential in 
point of effect, to the validity of the in- 
strument, by which the power may be 
exercised; but being required by the cre- 
ator of the power, they can only be satis- 
fied by a strictly literal and precise per- 
formance.” The Court, here, however, 
admitted that there was a leeway to cor- 
rect an imperfection in the execution of 
a power on behalf of those who are pe- 
culiarly within the protective power of 
the Court, such as creditors, purchasers, 
wives and children but clearly held that 
it would not lend its aid in favor of a 
volunteer. 

The only relaxation of the rule is 
where a statute has intervened to aid in 
an implied exercise of the power as in 
the Wills Act of 1917, implying the exer- 
cise of the power from a general resi- 
duary devise or bequest. 

Where delivery of a deed is part of the 
exercise it would seem that this is just 
as essential as the sealing or witnessing 
of the deed or writing and that its ab- 
sence must necessarily be fatal to the 
execution of the power. It is possible 
under Lewallen’s Estate, 27 Pa. Super. 
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320, that an appointment imperfect in 
other respects might take effect under a 
Will executed on a contractual basis. 


Effectuation of Intention 


In the consideration of this subject, 
we have not overlooked the well defined 
principle of law set down in Mitchell on 
Real Property, page 476, that the Courts 
will go so far to effectuate the intention 
of the parties to a deed as to hold that 
if it cannot take effect in form in which 
it is written, it shall operate in some 
other way, and at page 477, appears, 
“But notwithstanding that the courts 
will be subtle to make a deed take effect 
according to the intention of the parties, 
yet the law presumes that the parties 
know the legal effects and that they in- 
tend them to be so construed.” A good 
illustration of this theory is found in the 
case of Ivory v. Burns, 56 Pa. 300. This 
was not, however, an exercise of a power 
but a construction of intention of a 
grantor where below his signature was 
written, “Sealed and delivered in the 
presence of ”,—then, “N.B.—D. Burn’s 
half to be for the use of Mary Ann 
Burns after the decease of her parents,” 
it was held that the nota bene was part 
of the deed and created a trust for Mary 
Ann. 

This principle naturally controls be- 
tween the parties to the deed but under 
the authorities above cited, it cannot af- 
fect the direction of conditions set up 
by the donor of a power. 


It might be argued that where one 
had power to revoke by deed to set up 
new uses and purposes or for proceeds 
of sale if sold, that that which could be 
done in lifetime by a deed, reasonably 
should be permitted by Will at death. 
But if the donor has limited the exercise 
of the power to a deed, the foregoing 
authorities require a deed and will not 
admit a Will. It may seem like a hard 
rule but even hard rules where clearly 
defined still form good guides. 


Modification of Rigorous Rule 


Earlier, we discussed Stephenson v. 
Richardson as to appointment of proceeds 
instead of property or vice versa. While 
the case was not overruled, yet the Court 
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in McNeile’s Estate, 217 Pa. 179, modi- 
fied the stringent application of the rule, 
and held that where a testamentary pow- 
er was given to a widow to divide testa- 
tor’s estate among such of his children 
or their issue in such shares and propor- 
tions as she may see proper and best and 
the widow devised the estate to her ex- 
ecutors and trustees to sell the same and 
to distribute the proceeds to her children 
naming them, that the appointment was 
valid and that the power delegated noth- 
ing but the ministerial authority to carry 
out her commands after her death. 

It seems that McNeile’s Estate marks 
about the broadest construction given 
to powers of appointment. However, it 
does not break down the necessity for 
compliance with formalities for it can 
be seen that appointment of proceeds is 
open to election to take in kind and that 
the gift in either form is substantially 
the same. 

In construing powers of appointment, 
it will pay you to carefully adjust your 
eye glasses and to examine the whole in- 
strument within its four corners. 





Business Insurance Trusts 


Advantages in Protecting the Greatest Business Asset 


BASIL S. COLLINS, C.L.U. 
Assistant Vice President, Old Colony Trust Company, Boston 


USINESS units are made up of 

three factors—capital, labor, and 
brains. A corporation covers the prop- 
erty investment of capital by fire insur- 
ance; the labor element is covered by 
compensation insurance. Brains, which 
represent 85% of the value of the busi- 
ness, are as a rule left practically unin- 
sured. It is strange that approximate- 
ly only 1% of the life insurance written 
today is for the purpose of business in- 
surance. 

An old dusky blacksmith in a south- 
ern state announced the dissolution 
of his partnership by posting the fol- 
lowing notice: “De copardnership here- 
tofore resisting between me and Mose 
Skinner is hereby resolved. Dem what 
owes de firm will settle with me, and dem 
what de firm owes will settle with Mose.” 
Unfortunately matters cannot always be 
adjusted just that way. 

Emerson wrote: “An institution is the 
lengthened shadow of one man.” It is 
more. It is largely the man himself— 
his knowledge and skill transformed in- 
to tangible results. Andrew Carnegie 
said: “You can take everything, our 
plans, our mines, our railroads, every 
physical thing that we possess, but leave 
us our organization of business brains 
and in two or three years we will be in 
full swing again.” 

We must think of methods to convey 
intelligently the importance of replacing 
this human value. Of the amount of 
outstanding life insurance in effect, ap- 
proximately 4% billions are set up un- 
der life insurance trusts and approxi- 
mately 16 billions under optional modes 
of settlement. 


From address before annual meeting of the 
Connecticut Life Insurance and Trust Council, 
June 1937. 
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Take the definition of business insur- 
ance from Leon Gilbert Simon, to the ef- 
fect that business insurance is life in- 
surance as applied to business needs. 
This is simple and to the point, and so 
far as I have been able to analyze it, 
technically correct. 


Five Types of Insurance 


There are five general types of busi- 
ness insurance: 

1. Key man insurance—to replace the 
services and skill of an individual—as- 
sists in the continuance and extension of 
credit, both in the case of banks and 
in the case of merchandising houses with 
which we do business, and prevents an 
interruption of management and policy. 

Business insurance is given credit by 
the Kansas City Star Company, publish- 
ers of one of the great American news- 
papers, for having carried it through 
two of the most difficult periods in its his- 
tory, following the death of the former 
owner, Irwin Kirkwood, in 1927, and 
that of August F. Seested, general man- 
ager, a year later. Business insurance 
was largely responsible for enabling the 
company, only a year old at Mr. Kirk- 
wood’s death, to continue the policy, in 
effect since William R. Nelson founded 
the ‘Star’ over 50 years ago, of operating 
a great newspaper absolutely free of 
financial and political entanglements. 

Life insurance amounting to nearly 
$800,000, left by Charles H. Virden, San 
Francisco packer, resulted in a special 
dividend of $8 a share to stockholders 
and strengthening of the company’s fi- 
nances to the point where its obligations 
were repaid. 

2. Partnership and (3) Stock Liquid- 
ation insurance—To retire the stock in- 
terest of the deceased. 
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Recently I reviewed a will of a young 
lady, and among the assets was a silk 
mill listed by her to be worth $135,000. 
This stock she inherited from her father. 
The balance was owned by her father’s 
brother. The business had been success- 
ful during five of the last eight years, the 
period of her ownership, and yet she had 
never received a dividend. Her uncle 
was constantly expanding the business, 
raising his own salary, leaving no sur- 
plus whatsoever for payment of dividends 
on her stock. This would have been 
eliminated by the presence of a trust 
agreement, by which the uncle would 
have purchased the stock from her fath- 
er’s estate. 


A few months ago I had an occasion 
to discuss estate plans with the owner of 
a large instalment furniture store. Some 
five years before I had called on this same 
man and his partner. The underwriter, 
who had introduced me to these part- 
ners, finally convinced them that $900,- 
000 of life insurance should be taken out 
on the life of each other to relieve their 


respective interests in the event of death. 
Mr. M. and Mr. L. at the last minute de- 
cided that they had been intimate for so 
many years that in fairness to each other, 
the one surviving would continue the 
business for the benefit of the deceased’s 
family. Mr. M., whom I remember so 
well as one of the outstanding men in his 
field, died within six months. In my re- 
cent conversation with Mr. L., the sur- 
vivor, I asked him quite frankly how he 
liked the widow in business. This was 
his answer: — 


“Bas, 1 am an unhappy man, Not only 
is the entire burden of running the busi- 
ness on my shoulders, but complete care 
of the deceased’s family is in my charge. 
Mrs. M. used to enjoy Mrs. L. and myself 
at her home, she is a marvelous enter- 
tainer and a wonderful bridge player, but 
a h--- of a business partner. When the 
depression came I had no income for 
them. She hasn’t spoken to me for over 
a year and threatens to sue for misman- 
agement and misappropriation of funds. 
I would buy her out, but I haven’t the 
money.” 
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4. Proprietorship liquidation insur- 
ance—One of the biggest developments 
in this field of business insurance trusts 
that will take place in the next few years, 
I believe, will be in the so-called “pro- 
prietorship insurance trust.” The theory 
of this type of trust, which has been so 
well expressed many times by Dr. S. S. 
Huebner, is that of understanding the 
experience, skill, and personality, or the 
“life value” involved in a business known 
as a sole proprietorship. In selling this 
type of trust all the resourcefulness, orig- 
inality, and imagination of the life un- 
derwriter must be employed to show the 
proprietor how to “bail himself out” of 
the business for the benefit of his wife 
and family by compensating his estate 
with cash from life insurance proceeds. 


Sole Proprietorship Trusts 


The success of most sole proprietor- 
ships is almost exclusively dependent 


upon the personality, experience, skill 
and aggressiveness of one man. The sales 
problem involved in this type of proprie- 
torship, where there are, let us assume, 
no competent employees to take it over 


and successfully conduct it at his death, 
is one of underwriting the intangible 
values of the business as well as the tan- 
gible values. The tangible values are 
represented by the material assets of the 
business, such as store fixtures and stock 
on hand. It is usually a comparatively 
simple problem to arrive at a value of 
the tangible assets. The real problem is 
determining the value of the intangible 
assets—made up of the personality, skill, 
experience and aggressiveness of the pro- 
prietor. 


By underwriting these and having 
such insurance policy or policies made 
payable to a life insurance trust, the 
proprietor’s family is benefited immeas- 
urably, inasmuch as the future income of 
such family is received from the insur- 
ance proceeds which make up the prin- 
cipal of the trust fund. Thus they do 
not become dependent upon the success- 
ful continuation of the proprietorship, 
from which the intangible assets have 
automatically been removed by the death 
of the proprietor. 


Where the proprietor has one or two 
employees who have been faithful over a 
period of years and have contributed con- 
siderably to his success, the sales problem 
is one of arranging to furnish sufficient 
cash to enable such employees to purchase 
the business at his death. The purchase 
price, represented by insurance proceeds 
from a policy or policies carried by these 
employees on his life, is again made pay- 
able to a life insurance trust. 


Advantages to Employees 


If the employees are financially com- 
petent to pay the premiums on this in- 
surance themselves, the problem is 
simple. If, however, they have not suffi- 
cient resources to pay the premiums, it 
seems a prudent thing for the proprietor 
to arrange for his business to pay them, 
explaining to the employees that such 
premiums paid by the business are to be 
construed by them as “deferred wages.” 
In this case the proprietor also should 
enter into an agreement with the em- 
ployees whereby at his death they would 
be given the right to purchase the pro- 
prietorship in such shares as agreed 
upon. The agreement could state that 
the employees should compensate the es- 
tate of the proprietor for all or a part of 
the premiums paid prior to his death. 
The amount to be paid should be stip- 
ulated in the agreement. For example, 
it might be provided that in no event 
should the employees pay less than one- 
half of the premiums expended by the 
proprietorship on the proprietor’s life 
while he is living. There are many var- 
iations and no set rule can be laid down. 


Such a plan “ties in” the employees 
with the business, and offers them a fu- 
ture interest in a business to which they 
have contributed much, thus tending to 
keep them interested in it and satisfied 
with their positions. Furthermore, it 
would go far in deterring them from 
starting a similar business in competi- 
tion, either while the proprietor was liv- 
ing or after his death. 


Still another sales point is that not 
only will the employees obtain the busi- 
ness on the death of the proprietor, but, 
by reason of this, they will not have to 
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work for the family of the proprietor 
without just compensation. It is often 
this question which creates disturbing 
situations in a proprietorship after the 
proprietor’s death, between his family 
and the employees. 


Stock Issued to Estate 


A different plan which has been em- 
ployed is to provide under the will of 
the proprietor that upon his death his 
business shall be incorporated and all 
the stock issued to his estate. The em- 
ployees take out life insurance on the 
proprietor’s life to the value of the pro- 
prietorship, and, if possible, pay the 
premiums themselves. If, however, they 
are not in a financial position to pay the 
premiums, the proprietorship can pay 
them. 


Where the amounts involved are not 
large and the estate of the proprietor 
is small, thus raising no death tax com- 
plications, the life insurance can be made 
payable to the estate of the proprietor. 
Where the amount of insurance is large 
or the estate of the proprietor raises a 
death tax problem, the life insurance 
could be made payable to a named bene- 
ficiary, such as a wife or trustee under 
a personal life insurance trust; or it 
might be left with the insurance com- 


panies under an optional mode of settle- | 


ment. 


The real question then becomes the 
price which the employees shall pay for 
the stock which the executor turns over 
to them. This price might fairly be the 
full amount of premiums paid, subject 
to a maximum dollar amount. Generous 
terms should be granted, permitting the 
employees to purchase the stock by 
means of notes. Good faith on the part 
of the employees is, of course, a requis- 
ite. 

Consent of the court is required to 
have the executor continue a business, 
unless the will specifically gives the ex- 
ecutor this power. There is a recent 
Massachusetts case, however, in which 
the court held the executors personally 
liable, even though the creditor knew 
that the business was being carried on 
by the executors under decree of the 
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court, that the business was in bad fi- 
nancial condition, and that the estate was 
insolvent. 


5. Business insurance as a means to 
get credit and capital. When Saks and 
Company erected their new department 
store on Fifth Avenue, a mortgage was 
given by the Central Union Trust Com- 
pany. There was a bond issue to cover 
the mortgage. The trustees realized the 
value of Mr. Saks’ life to the business, 
and, therefore, in the agreement between 
Saks and Company and the trustees, pro- 
vision was made that Saks and Company 
should take out $1,000,000 of insurance 
on the life of Horace A. Saks to run for 
10 years, payable to the Central Union 
Trust Company. 


Advantages of Business Purchase 
Agreement 


1. Control of the business by the pres- 
ent management is perpetuated. 

2. Risk that the decedent’s executor 
will sell his stock to outsiders is elimin- 
ated. 
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3. Risk of friction with the decedent’s 
heirs is eliminated or greatly lessened. 


4. Surviving stockholders are freed 


from the dead hand of non-contributory ° 


stockholding elements. In a close corpo- 
ration such a situation is highly impor- 
tant, particularly from the point of view 
of majority and minority stockholders. 
Upon the death of a majority stockholder, 
his share should not be sold to the detri- 
ment of the minority. Likewise, if a 
minority associate dies, the majority 
owner has at least a moral obligation to 
the decedent’s family. The minority in- 
terest in a close corporation is probably 
the worst piece of paper in the world. 
Who will buy it, and at what price? 
Without a stock purchase plan the ma- 
jority stockholder might be forced to buy 
minority stock at an inconvenient time 
and perhaps at a high price in order to 
keep out an undesirable associate. 

5. Decedent’s dependents are freed 
from the hazards of that particular busi- 
ness, perhaps greatly increased by his 
death. 


6. Decedent’s stock is not subject to 
forced sale at a sacrifice. 

7. A fair value is placed on the stock 
by the parties to the agreement, and is 
kept accurate by periodic statements filed 
with the trustee. 

8. The price agreed to by the asso- 
ciates furnishes a valuation basis for ap- 
praising the stock for inheritance tax 
purposes. 

9. The execution of the agreement is 
assured by the use of a corporate trus- 
tee. 


Essentials of a Sound Agreement 


1. Competent and impartial trustee of 
experience. 

2. A clearly defined method of finan- 
cing, through life insurance policies pay- 
able to the trustee, or in other ways, the 
purchase of a decedent associate’s in- 
terest. 

3. A clearly defined arrangement 
whereby the evidence of property shall 
be held by the trustee. 

4. A clearly defined method of valua- 
tion of the net worth of the business. 

5. A plan for due reimbursement for 
insurance premiums, if necessary. 

6. Adequate provision for borrowing 
on the stock and on the cash value of the 
policies. 

7. A clearly defined method of proce- 
dure in case the amount of insurance 
does not equal the value of the decedent’s 
interest. 

8. A clearly defined method of proce- 
dure in case the amount of insurance ex- 
ceeds the value of the decedent’s interest. 

9. Due provision for any unnecessary 
amendment of the agreement. 

10. A clearly defined method of pro- 
cedure for the termination of the agree- 
ment under every probable contingency. 

11. A clear, detailed exposition of the 
trustee’s rights, duties, and compensa- 
tion, including revocation charges. 


Fixing the Tax Value 


In close corporations there is no open 
active market for the stock, and the gov- 
ernment, in the absence of any such mar- 
ket for determining the value, has sev- 
eral ways to arrive at a value. The gov- 
ernment may use the book value as 
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shown by the corporation balance sheet. 
If, however, the book value looks low be- 
cause of the earnings record or because 
some items that make up the book value 
are obviously too low, the tax collector 
will probably add something to the book 
value. Here are three of the methods 
used: 


a. Straight capitalization method— 
The average net profits, over say a five 
year period, are capitalized at a definite 
rate, usually between 10% and 15%. The 
result is then considered to be the total 
value of the business, including both the 
value of the assets and of the good will, 
or the value of the tangibles and intan- 
gibles. 


b. Income tax method—A certain per- 
centage is allowed on the value of the 
tangible assets as a normal return, let 
us say of 8%. This amount is deducted 
from the average net earnings over a pe- 
riod of years. The remaining amount is 
then capitalized at say 10%, which rep- 
resents the good will value. This good 
will value, plus the book value, may be 
used as the taxable value of the business 
interest. 


c. Year’s purchase method — This 
method is used by most states. A re- 
turn of 6% is allowed on the value of 
the tangible assets as shown on the cor- 
poration balance sheet. This return is 
deducted from the average net profits, 
and the remainder is then multiplied by 
3 or 5 to arrive at a 3 or 5 years’ pur- 
chase of good will. This good will is 
then added to the book value or net 
worth: 


Total of tangible assets $50,000 


Average net profits 5,000 
6% return allowed ._.....__........ 3,000 
Extra earnings, probably attribut- 

able to good will —..-____ 2,000 
Multiply by 5 (years) — 10,000 
Add book value of tangible assets 50,000 
Total value of business —..._____.. $60,000 


We feel that the determination of a 
value of the business interest is a mat- 
ter between the members of the business 
and their accountants. We do, however, 
suggest that the members who have en- 
tered into the business insurance trust 
agreement send to us at the end of each 
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fiscal year a statement over their signa- 
tures of the value of the shares of stock. 
Such value is the controlling figure for 
the purpose of sale in the event of a 
death. 


Taxation 


Estate taxes are an important consid- 
eration today in connection with busi- 
ness insurance trusts. Our new form of 
tax known as a surtax on undistributed 
profits, strikes at the very foundation 
upon which New England corporations 
have based their financial policy—ac- 
cumulating a surplus in good times for 
the purpose of weathering economic 
stress. 

When a logical plan for a purchase 
and sale agreement involves the purchase 
by one or more minor executives from 
one or more major executives or large 
stockholders, it might be considered wise 
to increase the salaries of the minor ex- 
ecutives so that they can take out the 
insurance necessary to complete the plan. 
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If such salary increases are within rea- 
son, the amounts thus paid are deduc- 
tible as a business expense and it saves 
the Federal corporation tax and state 
corporation tax. The money thus re- 
ceived by the minor executives is taxable 
to them as income, but probably at much 
lower rates. Thus a much larger amount 
is made available for the purchase of in- 
surance to carry out a reasonable plan 
for the conservation of the estate of the 
deceased and the perpetuation of the 
business for the survivors. 


A logical plan for an estate usually re- 
sults in minimizing taxes. Proper plan- 
ning which may show tax savings should 
by no means be considered as tax eva- 
sion. It must be remembered that the 
future revenue of the Government is de- 
pendent upon successful business enter- 
prises and future large estates, two 
things which are primary objectives of 
a sound business insurance trust. 


Life Insurance—Trust Council 
Handbook 


The National Association of Life Un- 
derwriters and the Trust Division, A. B. 
A. have collaborated in publishing a 
handbook tracing the “objectives, origins 
and methods of organizing” Life Insur- 
ance and Trust Councils, in the July is- 
sue of The Trust Bulletin. The table of 
contents adequately indicates the mate- 
rial presented. The list includes: 


Statement of Guiding Principles for 
Relationships between Life Underwriters 
and Trust Men; The Life Insurance and 
Trust Council—What It Is; Origin and 
Growth of Movement; Practical Steps in 
Organizing a Council; Typical Articles 
of Association; Typical Activities of Lo- 
cal Councils; Suggested Topics for Ad- 
dresses; Directory of Councils; and Bib- 
liography. 

The handbook has been printed separ- 
ately and may be obtained for 25c per 
copy. 


0 


New life insurance for June showed an 
increase of 7.4 percent over June 1936, 
making the fifth consecutive month this 
year in which a gain was reported. 


Trust Contest Winners 


Winners of the Senior Prize in the Law 
of Trusts for the best answers by two grad- 
uating seniors in the University of Arizona 
College of Law to a trust problem have re- 
cently been announced by Valley National 
Bank, Tucson, sponsors of the contest. They 
are Gaynor K. Stover of Tucson and Karl 
M. Rodman of Brooklyn, N. Y. The prob- 
lem for this second annual contest was: 


The X National Bank of Tucson, Arizona 
is a national banking association doing busi- 
ness in Arizona, It does not have trust 
powers, that is, it does not yet have au- 
thority to exercise any fiduciary function 
nor do a trust business generally. Its board 
of directors are desirous of adding to its 
name, the words “& Trust Company” and 
obtaining from the proper authorities the 
right to do a trust business and perform 
fiduciary functions. 

You are employed as counsel for the bank. 
What would you advise the board of di- 
rectors to do? What would be your recom- 


mendations respecting the scope of the trust 
activities in which the bank should engage? 
Should it apply for complete or limited trust 
powers? 

Prepare in triplicate a brief of your opin- 


ion and present it, together with a letter of 
recommendations and instructions and the 
necessary properly drawn documents, reso- 
lutions, efc. to the board. You may avail 
yourself of whatever research facilities are 
at your disposal, but may not seek advice 
of legal counsel or of your professors, 


The answers were submitted to Phil J. 
Munch, assistant trust officer of the bank, 
and were passed upon by three judges se- 
lected by the bank. 

Mr. Stover’s letter of recommendations ac- 
companying the very excellent brief on the 
“Acquisition and Exercise of Trust Powers 
by a National Banking Institution” sug- 
gested that application be made for com- 
plete fiduciary powers but that the scope of 
activities in which the bank should actually 
engage should be influenced by the follow- 
ing statement in the Principles of Trust In- 
stitutions of the Trust Division, A. B. A.: 

“Trust business is the business of settling 
estates, administering trusts and perform- 
ing agencies in all appropriate cases for in- 
dividuals, partnerships, associations, busi- 
ness corporations, public, educational, social, 
recreational, and charitable institutions, and 
units of government. It is advisable that 
a trust institution should limit the functions 
of its trust department to such services.” 





The Director and the Trust Department 
Application of Regulation F to Operating Policies 


FREDERICK A. CARROLL 
Vice President and Trust Officer, The National Shawmut Bank of Boston 


HE director of a corporation is an 

agent of that corporation. He is 
not in the strict sense a trustee, and 
even though his bank, the corporation of 
which he is a director, is in a fiduciary 
relationship with the donors and bene- 
ficiaries of its trusts, the duty of the 
director is to his corporation and to the 
stockholders of the corporation. A fail- 
ure in respect to that duty makes him 
responsible in an action at law to the 
corporation directly. Under some cir- 
cumstances he may be liable indirectly 
through the corporation to its stockhold- 
ers and its creditors. 

A director may be liable if his bank, 
acting as trustee, fails to do its duty 
and thus sustains a loss because it is sur- 
charged in connection with the operation 
of the trust, if it can be shown that the 
director failed to do his duty. 


Higher Degree of Care 


While a donor or beneficiary may sue 
the bank and recover for a loss on ac- 
count of improper handling of trust 
funds, and the stockholders of the bank 
might then sue the director and impose 
upon him a liability for a loss because 
of his failure to do his duty, it is not 
true that in every case where the bank 
suffers a loss because of improper hand- 
ling of trust funds that every director 
could be held responsible for damages as 
a result of such loss. The duty which he 
has to the bank is not the same duty that 
the bank as trustee holds in respect to 
the donor, life tenant or remainderman 
of the trust. 

In recent years there has been rather 
free use of the term “trustee” in respect 


From address before Maine Bankers Assn., 
June, 1937. 


to directors and officers of banks. Legally 
they are not technically trustees in their 
relationship to stockholders or depositors 
of the bank and they are not trustees in 
relation to the clients of the bank who 
have trusts in the Trust Department. I 
believe this to be the general law on the 
subject; there are some cases to the con- 
trary and some courts have said the 
director is a quasi-trustee. 

The degree of care with which a trus- 
tee must act must be higher than in any 
other relationship recognized by the law; 
consequently there is a greater chance for 
error that may result in loss to the bank. 
A director must realize this and see to it 
that the Trust Department of the bank is 
organized and managed in a manner 
consistent with the high degree of re- 
sponsibility which rests upon it. 

Even in these last few years of bank 
troubles when there have been a great 
many suits against directors because of 
improper bank operations and where 
some banks and trust companies have 
been sued by beneficiaries and sur- 
charged, there is only one case of which 
I am aware where liability has been im- 
posed against the director because of loss 
incurred by the bank through the hand- 
ling of trust funds, and in that particular 
case the act of the bank was direct mal- 
feasance in mingling the funds of the 
trust with its own funds and was parti- 
cipated in actively by the director. 


Take Your Own Prescription 


A duty that is inherent in the relation- 
ship of the director to the Trust Depart- 
ment and which I think some directors 
fail to appreciate, is the duty of helping 
the Trust Department in its growth. If 
the director is satisfied that his duty 
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has been fulfilled in respect to his bank, 
I feel, as one charged with the develop- 
ment of his department, that the director 
should give his whole-hearted and en- 
thusiastic support to the growth and de- 
velopment of that department. 

The first and most important way to 
do that duty is to use the department for 
his own affairs. Unless there are excep- 
tional circumstances, every director 
should show his faith in his Trust De- 
partment by naming it as executor and 
trustee under his will. I think he owes 
that to the officers of the department as 
an evidence of confidence and faith in 
them and as an encouragement in their 
efforts to build up the department; also 
he owes it to the public from whom the 
Trust Department is soliciting its busi- 
ness. Exceptional circumstances will be 
understood by the officers, and in most 
cases by the public. 


Member Bank Conditions 


A great many of the banks doing a 
trust business are not National banks, 
but are members of the Federal Reserve 


System and unless they have been ad- 
mitted recently, Regulation F as a whole 
does not apply to them as a mandatory 


provision. Regulation F is based on Sec- 
tion 11 (k) of the Federal Reserve Act. 
The Federal Reserve Board has no right, 
as far as I have been able to ascertain, 
to issue any regulations to member banks 
other than National Banks as to the oper- 
ation of a Trust Department. 


It has, however, since 1933, required 
as a condition of membership to the Sys- 
tem that the applying bank must agree 
to collateral the deposit of trust funds 
in its Banking Department in the same 
manner as Section 11 (k) and Regulation 
F have provided for National Banks, and 
in Regulation H, Section 6, the Board 
prescribes two conditions for applying 
banks who are now exercising trust pow- 
ers. These conditions are somewhat like 
Section 10 (c) and Section 11 (a). The 
Board also requires that the bank making 
application for membership must agree 
that it will not change the character of 
its business without taking the matter 
up with the Board. 


Thus, if a Trust Company which had 
State powers to do a trust business, but 
had never exercised those powers, applies 
for membership, if it subsequently wish- 
es to do a trust business, it is obligated 
to discuss with the Board the assumption 
of those powers. 

Otherwise, the Board has done nothing 
in connection with member banks, other 
than National Banks, in the operation of 
Trust Departments. It does, through 
the medium of its examiners at the time 
of its examinations, advise these banks 
to follow Regulation F in mechanics and 
procedure. 

Regulation F is a very valuable and 
important document, and is in keeping 
with the movement started four or five 
years ago on the part of the Federal Re- 
serve System and the Comptroller’s office 
for more careful examination and super- 
vision of Trust Departments. All of us 
have welcomed such progress, because we 
realize the great responsibility that goes 
along with trust work. 


Conforming Our Methods 


I feel sure that every well-run Trust 
Department was operating in substance 
pretty much as the regulation outlined, 
but there had to be some changes in 
method and form. 


Section 6 (a) provides that there shall 
be established a Trust Department separ- 
ate and apart from every other depart- 
ment of the bank. No change was neces- 
sary here. Section 6 (b) relates to the 
directors’ supervision of the Trust De- 
partment: 


“The board of directors is responsible 
for the investment of trust funds by the 
bank, the disposition of trust investments, 
the supervision of the trust department, 
the determination of the policies of such 
department and for the review of the ac- 
tions of all committees appointed by the 
board of directors for the conduct of the 
trust department. The acceptance of all 
fiduciary accounts shall be approved by 
the board of directors or a committee ap- 
pointed by such board, and the closing 
out or relinquishment of all such ac- 
counts shall be approved or ratified by 
the board of directors or a committee ap- 
pointed by such board. Any such ap- 
proval or ratification shall be recorded in 
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the minutes of the board of directors or 
of such committee as the case may be.” 


We have always had in mind that the 
directors were responsible for the Trust 
Department in the same manner as for 
every other department and that there 
should be a report to the directors of the 
workings of the department in such form 
that they could carry out their responsi- 
bility. Every month a report was sub- 
mitted to the President of all new ac- 
counts opened and all accounts closed out 
or relinquished and that report was read 
to the Executive Committee by the trust 
officer and frequently to the Board of Di- 
rectors. This report was always avail- 
able at the meeting of the Board of Di- 
rectors. We have always had a Trust 
Committee but as it had not been specifi- 
cally appointed for the purposes outlined 
in this section, it was necessary to ap- 
point a committee and delegate this duty 
to it. The same monthly report which 


has heretofore been made, is now formal- 
ly submitted to that committee and a 
formal vote recorded on the minutes of 
the meeting. 


Principles and Practices 


Section 6 (c) has to do with the Trust 
Investment Committee. Our Trust Com- 
mittee had acted as a Trust Investment 
Committee. It was composed of five di- 
rectors of the bank, the vice president in 
charge of the Trust Department and two 
other officers of the bank. All invest- 
ments were made with the approval of 
that committee and records kept of its 
meetings. At each meeting the commit- 
tee reviewed a certain number of trusts, 
a report of such review and the action 
thereon being noted in the minutes. 


Section 6 (d) provides for the appoint- 
ment of an Executive Officer in charge of 
the Trust Department whose duties shall 
be prescribed by the by-laws. No change 
from our practice was needed. That was 
true also of subsection (e) which pro- 
vides—(1) that competent legal counsel 
be available to pass on trust matters and 
to advise with the bank and its Trust De- 
partment, and (2) that the bank shall not 
engage in the practice of law. The 
principle of not engaging in the practice 
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of law was recently made part of the 
statutory law in Massachusetts. 


Section 6 (f) provides that every Na- 
tional Bank shall conform to sound prin- 
ciples in the operation of its Trust De- 
partment. I feel certain that every 
Trust Department has adopted the State- 
ment of Principles of Trust Institutions. 
Section 7 (a) which has to do with the 
keeping of separate books and accounts 
found us in conformity. 


In connection with Section 7 (b) which 
provides for a record of pending litiga- 
tion, a question arose in our minds just 
what this meant. However, the Board 
has since ruled that this refers only to 
actions against the bank for failure to do 
its duty to the Trust and not to actions 
against the bank in its fiduciary capacity 
as trustee, etc., (as for instance a suit 
for damages because the testator failed 
to carry out a contract made by him), it 
being assumed that those records are 
kept as part of its function in such capa- 
city. 

Section 8, providing for examination 
of the Trust Department by the directors 
has caused the most discussion. 

It was not clear whether this section 
excluded the bank auditors and made it 
necessary to hire outside auditors. 
There has been no ruling on this point 
by the Federal Reserve Board, but in the 
judgment of counsel for many Trust De- 
partments, and I believe in the opinion 
of those connected with the Board, the 
Bank auditor can make the audit; pro- 
vided he is responsible only to the Board 
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of Directors and makes the audit and re- 
ports to them. 


Coordinating Committee Work 


Coming back to Section 6 (c) the last 
sentence struck me as being of impor- 
tance because we saw the possibility of 
working out all of these regulations 
through the medium of one committee. 


“Such committee may have such addi- 
tional duties relating to the trust de- 
partment as may be prescribed by the 
board of directors.” 


We had been doing these things, but 
not in the exact form that the regulation 
prescribed. That was true in respect to 
our report of the acceptance of accounts 
and the closing out of accounts. Our 
Trust Committee was a Trust Investment 
Committee, but appointed by the Presi- 
dent and not by the directors. We could 
see no reason why what had previously 
been our full Trust Committee could not 
also act as a committee appointed by the 
directors for the acceptance and relin- 
quishment of accounts as provided in 
Section 6 (b) and as a Trust Investment 
Committee as provided in Section 6 (c). 
We also saw no reason why the Directors 
on that Trust Committee could not also 
constitute a Committee of Directors for 
the purpose of causing a suitable audit 
of the Trust Department to be made, as 
provided in Section 8. Therefore, at the 
time of the effective date of Regulation 
F we passed a vote by our directors, as 
follows: 


“Resolved, in accordance with Section 
6, Regulation F of the Board of Gover- 
nors of the Federal Reserve System ef- 
fective June 1, 1936 there shall be a 
Trust Investment Committee which shall 
serve from the period June 1, 1936 to 
June 1, 1937 composed of five directors 
of the bank and three officers serving 
ex-officio (committee named) which 
committee shall have vested in it the 
duties and powers prescribed in sub-sec- 
tion (c) of section 6 and sub-section (b) 
of section 6; and also that the directors 
named on the Trust Investment Com- 
mittee, exclusive of any active officers of 
the bank, shall have such active powers 
and duties as prescribed by Section 8 of 
Regulation F.” 


At one meeting each month of the 
Trust Investment Committee there is 
submitted a list of all accounts taken on 
since the previous meeting and all busi- 
ness relinquished and a vote is passed. 

The record of new and closed business 
and this vote is made part of the min- 
utes of the Trust Investment Committee 
meeting. Thus the provisions of Reg- 
ulation F, Section 6 (b), are complied 
with. We still report to the Executive 
Committee and Directors. The Invest- 
ment Committee functions the same way 
it did prior to issuance of the Regula- 
tion in its regular meetings, reviews all 
trust accounts and considers and passes 
on matters involving discretionary pow- 
er, and thus complies with Section 
6 (c). 


Investment Standards 


As far as I can see section 10 (a) and 
(b) added nothing new to the general 
understanding and our rules of trust in- 
vestment. Sub-section (c) is an im- 
portant outline of policy in connection 
with an investment practice that has 
been the source of considerable difficulty. 
Many banks in the past have invested 
in mortgage participations, no matter 
what the size of the fund. This sub-sec- 
tion permits such participations only if 
the funds are too small to be invested 
separately to advantage. Under the 
same circumstances it probably permits 
the investment of trust funds in the 
common fund, about which we have 
heard so much, and which is likely some 
day to become a very substantial device 
in the handling of trust funds when 
certain legal questions have been thor- 
oughly cleared. The provisions, that 
even in the case of small trusts, parti- 
cipations cannot be made unless the bank 
owns no participation and has no inter- 
est except as trustee, and unless they 
are permitted under the State law or 
within the power of the instrument cre- 
ating the trust, are sound exceptions. 


Section II regulates the purchase or 
sale of trust assets to or from the trus- 
tee bank or its directors, officers or em- 
ployees. Sub-section (a) treats the of- 
ficer or director in the same manner as 
it treats the bank itself, that is, as a 
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fiduciary. In view of my statement that 
the director is not a trustee, there seems 
to be an inconsistency. However the 
Board under Section 11 (k) has the 
right to make such regulations as it 
deems desirable apart from any com- 
mon law or statutory interpretation of 
relationship, and it has done so. There 
is effectually closed out the opportunity 
for possible criticism by a beneficiary in 
the event that some transaction between 
the directors, the bank and the trust es- 
tate, which transaction was perfectly 
legal and honest, subsequently turned out 
to be disadvantageous to the beneficiary. 


Holding Bank’s own Stock 


Sub-section (a) also provides that 
funds received or held by the bank shall 
not be invested in stock of the bank. The 
weight of opinion among trust men and 
the logic of it, it seems to me, is that it 
only applies to new investments and does 
not apply to bank stock already held at 
the time the regulation was issued. 

In the course of our solicitation of 
trust business, we directly appeal to 
stockholders of the bank. We could not 
appeal to our directors or stockholders 
to make us executor or trustee if the 
Board took the position that immediate- 
ly we must sell any of the stock of the 
bank that happened to be in the estate. 
It would not be for the best interests of 
the estate or trust to have to do this, and 
we would have to stop solicitation of 
business from one of our best sources of 
business. The Trust Investment Com- 
mittee ought to be in the best position 
of anybody to know whether or not the 
stock can be soundly held or sold. 

As a practical matter, we can have all 
our living trusts amended, directing us 
to hold bank stock and we probably 
could go to the Court on a testamentary 
trust and have the Court direct us to 
hold the stock. 

In a ruling by the Board in respect to 
the renewal of mortgage notes (Federal 
Reserve Bulletin, May 1937) the reason- 
ing seems to indicate that the Board 
would rule that bank stock in an estate 
or trust at the time Regulation F be- 
came effective might be held, subject to 
the application of sound judgment. 


Approval of Directors 


Sub-section (b) of Section II which 
prohibits the sale or transfer of trust 
assets to the bank or its directors or of- 
ficers, states a principle which is sound. 
It does, however, give an opportunity 
for the bank to make a transfer of trust 
assets with the approval of the directors 
in order to relieve the bank of a contin- 
gent or potential liability to the trust 
estate, if the trust estate is fully reim- 
bursed. 

Sub-section (c) prohibits dealings be- 
tween trust accounts and is a statement 
of a fundamental rule of practice. 

Section 14 relates to the compensation 
of the bank. Sub-section (b) is new and 
requires that the Board of Directors ap- 
prove a splitting of fees with an officer 
or employee acting as a co-fiduciary with 
the bank. This required, in our case, 
the approval of the Board of Directors 
in one or two instances. These officers 
happened to be, in one case, the son of 
the Donor and, in another, a relative, and 
could properly be excepted. The rule is 
a good one as a matter of experience, as 
I have known a number of instances in 
large and small Trust Departments 
where some officers were actively in com- 
petition with the bank in respect to serv- 
ing as executor or trustee under wills 
of customers whose affairs they had 
handled personally over a period of 
years. 

Since the promulgation of Regulation 
F by the Federal Reserve Board there 
have been few interpretations of rulings 
made in connection with it. [See, how- 
ever, Federal Reserve Bulletins for Sept. 
and Oct. 1936 and May, 1937.] 


Rutgers University Honors 
Harold Stonier 


Harold Stonier, Director of the Graduate 
School of Banking, was honored by Rutgers 
University at the close of the commence- 
ment exercises for the first graduating class 
of the school on July 2, with the univer- 
sity’s award for initiative and constructive 
endeavor in education, in recognition of his 
work in the organizing and development of 
the school. Dr. Robert C. Clothier, Presi- 
dent of Rutgers, made the award. 





Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


Cleaning House 


Dear Sir: 

I have read with great interest the 
editorial in the May issue of Trust Com- 
panies supporting the view that the time 
has come when Trust Officers must have 
some sort of a professional status. At 
this time I am not ready to say that 
Trust Men should constitute themselves 
into a profession, but I am firmly of the 
opinion that they should have a recog- 
nized code of ethics. Whether we like it 
or not, we must admit that a conflict of 
interest often exists between the Trust 
Department and the Commercial Depart- 
ment of a bank and that, since as a rule 
the chief executive of a bank is a com- 
mercial banker rather than a trust man, 
the Trust Officer needs something more 
than his personal opinion behind him 
when he faces such a conflict. 


The experienced trust men who I know 
are doing a good job have all the char- 
acteristics of: professional men, and 
whether or not they admit it, they look 
on their business from a professional 
standpoint. In fact, most of the blame- 
worthy acts of Trust Men (and they 
seem to be few now that the smoke is 
blowing away) in the past few years 
have been due to the failure to use pro- 
fessional standards. The first requisite 
of a professional man is ability to sub- 
ordinate his own interests to the interest 
of his employer, if we may use that word 
to cover patient, client, etc. as a class. 
Most, if not all, of the breaches of trust 
upon the part of the Trust Companies in 
recent years have resulted from the fail- 
ure of certain Trust Men to realize that 
so far as they individually are concerned, 
they must look beyond the immediate 
source of their compensation to the donor 
and beneficiaries in order to find the 


people to whom they must subordinate 
their own and their company’s interests. 

Commercial bankers do not appreciate 
this, and as they are the Executives in 
most of the institutions doing a trust 
business, there is need of some recog- 
nized standard of ethical obligations to 
bring them to a realization of the obliga- 
tions which have been assumed by our 
institutions and Trust Officers. The es- 
tablishment of such a standard will be 
of material assistance to Trust Officers 
in dealing with their superiors who are 
much inclined to take the view that Trust 
Officers are a bunch of cranks with a lot 
of crack-brained ideas. 


The mere existence of such a standard 
of ethical obligations will not be suffi- 
cient unless we have Trust Men who have 
either been thoroughly trained and edu- 
cated in the school of experience or by 
means of properly chosen courses in edu- 
cational institutions. The Graduate 
School at Rutgers came into existence as 
a result of this feeling, and the grad- 
uates of that School are going to make a 
valuable leaven for the trust fraternity. 

For years I have said that the Trust 
Division of A. B. A. should clean its own 
house and keep it cleaned. While a Code 
of Ethics will not of itself accomplish 
this thing, it is reasonably certain that 
it will not be attempted until there is 
some recognized standard as to cleanli- 
ness. Most of us have nothing to fear 
except the acts of some of our competi- 
tors. At present these may be the result 
of ignorance rather than bad faith. While 
we cannot be blamed for bad faith on 
the part of others in our line of business, 
we can be held responsible for acts grow- 
ing out of the ignorance of competitors. 


Wm. A. Stark 
Vv. P. & T. O., Fifth Third Union Trust Co., Cin- 
cinnati. 
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Under Personal Ownership Management of Louis Isquith 


And Then What? 
Dear Sir: 


It might have been profitable to know 
the solution found by the writer of your 
June article “Modern Technique in Es- 
tate Planning;” but all we know is that 
after a series of conferences with trust 
officers, attorneys and accountants, a plan 
was evolved which was “an integration 
of the various component services of 
specialists, and set up an umbrella over 
the affairs of the client, his family and 
his business associates.” It would have 
been helpful if the framework of the um- 
brella had been described. 


I think that the need for such a spec- 
ialist might be better established by a 
concrete demonstration than by general- 
izations, no matter how true the latter 
may be. It seems to me that too many 
who write “pull their punches.” I have 
read many articles, concluding with the 
mental observation: “And so what?” 


Some lusty controversies would enliven 
your columns. 


E. S. McNeill 
A. T. O., Continental Bank & Trust Co., New York 


Trusts for Directors? 
Dear Sir: 

It is my belief that it is a wrong policy 
for a bank to solicit trust accounts from 
its own Directors not only because the 
bank might thus be involved in demands 
of the beneficiaries for special favors, 
but also because there is a natural reti- 
cence among all humans to reveal to close 
associates their intimate business affairs 
which is necessary in almost all cases in 
trust business. It is my opinion that Di- 
rectors would feel less inclined to put 
their affairs in the form of a trust in 
their own banking institution than they 
would to place this business in a bank 
located some distance from their com- 
munity. 

From the President of a New England bank 





State Legislation Affecting Fiduciaries 


Outline of Some Pending or Recently Enacted Measures 


California 


Ch. 480: Modifies requirement that a 
will devising or bequeathing property 
for charitable uses must be made at 
least 30 days before death to make the 
requirement operative only in the event 
that the testator is survived by a per- 
son who under the will or the succession 
laws would have taken such property. 
Requirement that such property shall not 
exceed one-third of the estate remains. 
Approved. 

Ch. 586: Requires, in the case of two 
or more executors or administrators, sep- 
arate bond from each or joint and sev- 
eral bond. Approved. 

Ch. 487: Makes bonds of California 
Toll Bridge Authority legal investments 
for trust funds. 


Colorado 


H.B. 433: Revises legal list and de- 
clares that “this Act shall be construed 
as mandatory and exclusive.” 


Connecticut 


H.B. 447: Permits deposit of undis- 
tributed or temporarily uninvested trust 
funds held by corporate fiduciary to be 
deposited in its banking department or 
in any savings bank, state bank and 
trust company or national banking asso- 
ciation in the state. Prescribes manner 
of identification. Approved. 

H.B. 448: Allows investment of trust 
funds in “such real estate mortgages” in 
which savings banks may invest. Amends 
original law by adding that any bonds 
purchased under authority of this sec- 
tion may, in trustee’s discretion, be in 
coupon form. Approved. 

S.B. 743 (substitute): Gives fiducia- 
ries power to invest in shares issued by 
federal savings and loan associations lo- 
cated in this state, to an amount not ex- 
ceeding $5,000 in any one such institu- 
tion. Approved. 


H.B. 843: Amends G. S. 4059 to pro- 
vide that the provision of sections 4052 
to 4058 shall not apply to any national 
banking association or trust company. 
Approved. 

H.B. 960 (substitute) : Requires trus- 
tees in certain instances to file with the 
bank commissioner the name and address 
of each owner of a beneficial interest in 
a mortgage or interest in real interest 
and any change that may occur. Per- 
mits commissioner in certain cases to 
furnish to one such owner the names and 
addresses of other such owners. Trusts 
administered under jurisdiction of pro- 
bate court are not affected by this sec- 
tion. Approved. 

S.B. 505: Makes succession taxes de- 
pendent upon status of recipient. Ap- 
proved. 


Illinois 


S.B. 431: Imposes stock transfer tax 
of 2 cents per $100 face value or if no 
monetary or face value, 2 cents per 
share. 

S.B. 532: Places public administrator 
ahead of creditors in granting adminis- 
tration of estates. 

H.J.R. 14: Authorizes referendum to 
permit amendment of constitution to re- 
move double liability from shareholders 
of state banks. Adopted. 


Indiana 


Ch. 166: Enacts Uniform Trustees Ac- 
counting Act, effective July 1, 1937, with 
prospective application only. Approved. 


Massachusetts 


H.B. 1562: Amends estate tax provis- 
ions relative to certain transfers to 
bring them into conformity with federal 
legislation. Approved. 

H.B. 1969: Imposes temporary addi- 
tional tax on successions and legacies 
Approved. 
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Michigan 
H.B. 251: Interstate tax provisions, as 
reported in May issue. Approved. 
S.B. 2: Revises all banking and trust 
laws of the state. Awaiting approval, 
of which there is no doubt. 


Minnesota 


H.B. 6 (special session) : Imposes tax 
on gifts. 


Missouri 


H.B. 190: Makes legal for investment 
of trust funds stock and/or savings ac- 
counts in any federal or state building 
and loan association a member of a Fed- 
eral Home Loan Bank, and insured by 
the Federal Savings and Loan Insurance 
Corporation, up to the amount for which 
said stock or account may be insured. 
Approved. 


New Jersey 


S.B. 78: Provides for examinations of 
trust companies, as reported in April is- 
sue. Approved. 


A.B. 349: Increases trust company re- 
serve requirements. Approved. 


A.B. 348: Permits formation of new 
trust companies with assets of existing 
companies. 


Ch. 83: Makes bonds of Port of New 
York Authority legal investments for 
fiduciaries. Approved. 


Ch. 88: Provides that failure of for- 
eign executor or administrator to file 
exemplified copy of letters with register 
of Prerogative Court shall not invali- 
date the sale of any real estate made 
under decree of foreclosure made in this 
state. Approved. 


A.B. 160: Provides that inheritance 
taxes shall be levied on step-children and 
persons standing in mutually recognized 
relationship of parent and child for 10 
years prior to death. Approved. 


New York 


Ch. 625: Provides for emergency sup- 
plemental commissions to trustees ser- 


vicing bonds and mortgages. Effective 
from September 1, 1937 to August 24, 
1938. Approved. 
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S.B. 1261: Provides that tax basis for 
property acquired by transfer in trust 
after December 31, 1936 shall be the 
same as it would be to grantor, increased 
or decreased in an amount recognized 
to the grantor upon the transfer under 
the law applicable to the year in which 
the transfer was made. Approved. 


S.B. 235: Expedites transfer of securi- 
ties by fiduciaries, as reported in April 
issue. Approved. 


Pennsylvania 


Act 284: Provides that fiduciary may 
seek direction of orphans’ court, as to 
retention or sale of testator’s investments 
where the fiduciary is in doubt as to the 
propriety of selling or retaining. Ap- 
proved. 


S.F. 1004: Makes bonds of the General 
State Authority legal investments for 
trust funds. Approved. 





Human Element In Selling Trust Service 
Technique of the Sales Strategy as Illustrated by Shakespeare 


HARVEY WEEKS 
Assistant Vice President, Central Hanover Bank & Trust Company, New York 


EVERAL years ago I talked to ap- 

proximately one hundred successful 
business men who had substantial es- 
tates, with the thought of getting their 
reactions to the methods used by the 
average trust man who had talked to 
them about trust company service. These 
business men seemed to feel that the 
average trust man unfortunately conveys 
the impression that he is telling the busi- 
ness man what he should do. One busi- 
ness man jokingly stated that so many 
trust men had what he called “I” trouble, 
using such expressions—‘“I think this is 
what you ought to do,” or “if I were in 
your position I would do this, ete.” “I” 
trouble is an insidious disease and fre- 
quently fatal to a trust man attempting 
to get new business. The “you” attitude 
is much more effective because in the last 
analysis it is the prospect’s money we are 
talking about and he is the one who has 
to make the decision. 

They all clearly indicated that from 
their viewpoint the proper technique is 
to give information to business men in 
such a way that the business men are 
made to feel that they are drawing their 
own conclusions, making their own de- 
ductions and arriving at their own de- 
cisions. 


Avoid Generalities 


Another interesting point which was 
brought out was that the average wealthy 
trust prospect felt that the trust man fre- 
quently talked in generalities and did not 
support general statements or assertions. 

One of the best ways to get away from 
the unfortunate habit of talking in gen- 
eralities is to use that helpful phrase or 


From address at American Institute of Banking 
Convention, St. Paul—June, 1937. 
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expression, FOR INSTANCE. In sup- 
porting a general statement or an asser- 
tion, if we say “For instance” we are 
compelled to get out of the realm of gen- 
eralities and be specific and definite. In 
that way we set up pictures that enable 
the prospect to more easily draw his own 
conclusion from the information given. 
What is our problem in trust development 
work? Isn’t it very largely a question 
of getting men to change their opinions, 
getting the man who says he is not inter- 
ested to become interested and the one 
who says he does not need trust services 
to change his mind and to decide that he 
does, because of discovering benefits that 
he had not thought of until he talked to 
the trust man. 


We should realize that the prospect be- 
lieves what he says and from his view- 
point has a great many reasons for not 
being interested. If we were looking at 
the same picture that he is and were as 
analytical and as logical in our thinking 
we would come to the very same conclu- 
sion he has come to—so what right have 
we to argue with him. 


The Prospect has a Viewpoint 


If we go over on his side of the fence 
and begin to look at his situation from 
his viewpoint, it will not be long until he 
will begin to sense that we are taking a 
sincere interest in trying to look at his 
problem as he sees it. Doesn’t the pros- 
pect instinctively feel more kindly toward 
the salesman under these conditions than 
when the prospect feels the trust man is 
disregarding his viewpoint and attempt- 
ing to do his thinking for him? 

One of the big problems we have is to 
get our picture along side of this other 
picture which is in the prospect’s mind 
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when we callon him. If we begin to talk 
too much about our own picture and ut- 
terly disregard the picture that is in his 
mind when we call on him, no matter 
what we say he is more or less uncon- 
sciously thinking of the picture in his 
mind. 


Isn’t the ideal type of selling really 
nothing more than conversation in which 
two people take part? Somehow or other, 
the prospect discovered as a result of the 
conversation, a great many reasons why 
he wants to do certain things that per- 
haps he had not thought about before. 


A Realistic Appeal 


What might be called the dollar and 
cents appeal in trust work must always 
strike a receptive chord. For instance, 
when the trust man says: “Mr. Prospect, 
I do not know, of course, whether our 
company can be of any help to you or not 
in connection with the planning of your 
estate, but it has been extremely interest- 
ing to find, in going over the plans of 
men similarly situated, that frequently 
a simple change in the Will will reduce 
the cost of transferring his property ap- 
proximately 50% and enable him to pass 
on thousands of dollars to his family 
which otherwise would be diverted to 
people in whom he had no interest.” 


Another interesting point that the re- 
search work disclosed was that most 
business men seemed to feel that the 
average trust man in his solicitation 
seemed entirely too anxious to sell. If 
the trust man succeeds in getting the 
prospect to work out in his own mind a 
comprehensive, ideal plan for his estate, 
the prospect himself, in most instances, 
will then realize that the trust company 
can do a better job in carrying out his 
ideas than the individual. It puts the 
trust man in the position of then talking 
to the prospect about how the trust ¢om- 
pany can help him carry out the plans 
which he has already formulated and in 
most instances the prospect is far more 
receptive than if the trust man had made 
what might be called a sales talk about 
the trust company to begin with. 


Human nature is pretty much the same 
and psychologists say that a refusal to 
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sell is an incentive to buy. While it is 
true that some trust men can sell by 
sheer force of dominating personality, 
doesn’t it leave, as a rule, a much better 
feeling in the mind of the prospect when 
the trust man can make the prospect feel 
that he, the prospect, is making his‘own 
deductions, drawing his own conclusions 
and arriving at his own decisions. 

I mention REITERATION as one of 
the forms of support. Many years ago 
when talking to one of the most success- 
ful trial lawyers in the country, I asked 
him what enabled him to be so successful 
in trying cases before juries. He said: 
“TI think in the last analysis I make sure 
that they understand everything I say to 
them. What I do is this, first I tell them 
what I am going to tell them, then I tell 
them and then I tell them what I have 
told them.” 

Leaders in trust new business work 
today advocate and believe from their 
experience that more trust new business 
could be secured if many trust men bet- 
ter understood human nature and human 
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relationships. Some often go so far as 
to say that assuming, of course, a trust 
man knows his business, his real prob- 
lem when confronting the prospect for 
the first time is not primarily a trust 
problem, but fundamentally a selling 
problem. Is it not true that human na- 
ture has not changed very much as far 
back as we can remember. 


Shakespeare—Master Salesman 


It is quite generally accepted that the 
old Bard of Avon probably had a better 
understanding of human nature than any 
man in the history of literature. Per- 
haps it would be interesting to liken some 
of the fundamentals just discussed in 
connection with trust new business by 
showing how Mark Antony used the same 
ideas as a trust salesman in Julius Cae- 
sar. May I refresh your memory as to 
how Mark Antony (let us call him a trust 
salesman) made a sale under the most 
difficult and trying conditions. No trust 
man was ever confronted with a more 
difficult problem. 

You will remember that Brutus had 
told the crowd of Roman citizens (a 
trust prospect) that they were better off 
with Caesar dead. He did it as you 
would sell trust service, not by stating 
conclusions and asking to be believed, 
but by phrasing his statements in such 
a way that the only conclusions to be 
drawn were the ones he wanted. For in- 
stance he said: “Had you rather Caesar 
were living and die slaves, than Caesar 
were dead to live free men.” 

The answer was the prospect’s and not 
a conclusion from Brutus. Brutus then 
asked: “Who is here so base that would 
be a bondman? If any, speak, for him 
I have offended. Who is here so rude 
that would not be a Roman? If any, 
speak, for him I have offended. Who is 
so vile that will not love his country? 
If any, speak, for him I have offended.” 

Brutus paused, hoping for a reply. 
(This idea should often be used.) In 
chorus the crowd replied: “None, Brutus 
None.” Brutus said: “Then none have 
I offended. I have done no more to Cae- 
sar than you shall do to Brutus. The 
question of his death is enrolled in the 
Capitol” ... Brutus made a sale. He 


sold the crowd that they were better off 
without Caesar. Apparently the pros- 
pects are satisfied, the sale completed. 
Then what happens? 


Adapting Sales Strategy 


Poor Mark Antony comes in to talk to 
a “hard boiled customer.” A more dif- 
ficult situation never confronted a sales- 
man. 

He appreciated the importance of a 
proper entree, having a card of intro- 
duction, as it were. He opened by say- 


ing: “For Brutus’ sake I am beholding 
How important it is to set the 


you.” 
stage! 

An extremely delicate situation; one 
prospect down front said: “What does 
he say of Brutus?” Another says 
“?Twere best he speaks no harm of Brut- 
us here.” While another declares: “This 
Caesar was a tyrant.” In other words, 
Antony is to talk to a prospect complete- 
ly sold that Caesar was ambitious, and 
he is better off without him. 

Antony’s problem was as ours is in 
trust work, getting a man to change his 
mind who says he does not need a trust 
company, and before leaving his office, 
either on first or second interview, have 
him enthusiastic. In the last analysis 
the selling problem is getting them to 
change their opinion. 

Mark Antony realized he had to be 
tactful and very careful—a master sales- 
man—he said: “Friends, Romans, coun- 
trymen, lend me your ears; I come to 
bury Caesar, not to praise him.” He 
tells a little white lie as he was really 
there to praise Caesar. Knowing the 
time was not opportune, he says: “I come 
to bury Caesar.” There was no resis- 
tance there—it was the decent thing to 
do, so they agreed. He was using the 
principle that a refusal to sell was an 
incentive to buy. 

“The evil that men do lives after them; 
the good is oft interred with their bones; 
so let it be said with Caesar. The noble 
Brutus (he speaks well of his competi- 
tors) hath told you Caesar was ambi- 
tious.” 

He appreciates the prospect’s view- 
point; he knows Brutus has the prospect 
sold on the idea Caesar was ambitious, 
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so he says: “The noble Brutus has told 
you Caesar was ambitious; If it were so, 
it was a grevious fault, and greviously 
hath Caesar answered it.” He probably 
noticed some anxiousness so he said: 
“Here, under leave of Brutus and the 
rest,—for Brutus is an honorable man.” 
(reiteration) Speaking well of a competi- 
tor never offends. 


Relating Advantages 


Antony probably reasoned that to 
change the prospect’s mind he would 
have to establish an appreciation of the 
benefits that would be received. He did 
not do this by stating conclusions, but 
gave information so that the only conclu- 
sions that could be drawn were those he 
wanted. This is the way he proceeded: 
“He was my friend, faithful and just to 
me: But Brutus says he was ambitious; 
and Brutus is an honorable man. He 
(Caesar) hath brought many captives 
home to Rome, whose ransoms did the 
general coffers fill.” In other words he 
said: “Remember, he didn’t put this 
money in his own pockets, he let every- 
one participate by reducing taxes, etc. 
Consider that; is that ambition?”’— 
There is only one conclusion to draw 
here. Antony sold in the most effective 
way by letting the prospect reason why 
he wants to do the thing. 


“Did this in Caesar seem ambitious? 
When that the poor have cried, Caesar 
hath wept: Ambition should be made of 
sterner stuff; yet Brutus says he was 
ambitious; and Brutus is an honorable 
man.” As in trust work you have to 
overwhelm a prospect with benefits, so 
when he considers what he had when 
you began talking, and sees the addi- 
tional benefits that he himself has dis- 
covered, he draws his own conclusions. 
Unless a prospect feels this way there is 
little chance of a change in mind. 


Mark Antony knows this and points 
out another benefit. 


Success begets Boldness 


“You all did see that on the Lupercal 
I thrice presented him a kingly crown, 
which he did thrice refuse.” That 
wasn’t ambition, remember what Caesar 
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said: “No boys, I’m a regular fellow. I 
wouldn’t take that job on a bet.” 

“When you consider this, boys,” he 
said, “does that indicate ambition?” 
What conclusion can be drawn from this 
information? 

“Yet Brutus said he was ambitious; 
and, sure, he is an honorable man.” (Is 
he?) Sensing the growing confidence, 
Antony can say things now to the pros- 
pect that would have met resistance at 
first. 

“T speak not to disprove what Brutus 
spoke, but here I am to speak what I do 
know.” He gets bolder as the prospect 
follows him. ‘You all did love him once, 
not without cause. What cause with- 
holds you then, to mourn for him?” He 
was making the prospect think; he vir- 
tually said: “What’s the matter? You 
used to love him. What’s holding you 
back now?” He made the prospect think; 
not just listen. 

“O judgment! thou are fled to brutish 
beasts, and men have lost their reason! 
Bear with me, my heart is in the coffin 
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there with Caesar, and I must pause till 
it comes back to me.” Thank the Lord, 
as a salesman, he knows it was time to 
pause. 


A Mutual Arrangement 


Antony’s idea was that both he and 
the prospect should converse. And as 
it dawned on him that he had been do- 
ing all the talking he paused to find out 
what the reaction was. One fellow said: 
“Methinks there is much reason in his 
sayings. *** Caesar has had a great 
wrong.” Another said: “I fear there 
will be a worse come in his place.” 

Talking to himself Antony said: “I’ve 
clicked. I’ve made a little sale.” An- 
tony knows that to make a big sale he 
must make many small ones. Isn’t it true 
that unless we make the little sales when 
we come to close we find no desire. Mark 
Antony made sure of the little sale. He 
listened again ““Mark ye his words? He 
would not take a crown. Therefore ’tis 
certain he was not ambitious.” Mark 
had not said Caesar was not ambitious 
—he merely drew a picture. 

Another fellow spoke: “Poor soul! His 
eyes are red as fire from weeping. There 
is not a nobler man in Rome than An- 
tony. Now mark him, he begins to speak 
again.” 

“But yesterday the word of Caesar 
might have stood against the world; now 
he lies there, and none so poor to do 
him reverence. O, masters, if I were 
disposed to stir your hearts and minds 
to mutiny and rage, I should do Brutus 
wrong, and Cassius wrong, who you all 
know are honorable men;” he uses in- 
flections because now the prospect is with 
him. “I will not do them wrong; I 
rather choose to wrong the dead, to 
wrong myself, and you”—he realized the 
prospect was more interested in himself 
than anyone else—“than I will wrong 
such honorable men.” 


The Prospect’s Angle 


Knowing the prospect was thinking 
“the heck with these fellows as between 


Brutus and me.” Antony takes advan- 
tage of the opening and uses the money 
appeal by saying: “But here’s a parch- 
ment with the Will of Caesar.” (The 
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old money appeal; and when you begin 
to rattle the dollars the prospect sits up 
and listens.) 


“T found it in his closet—’tis his Will. 
Let but the commons hear this testa- 
ment.” (He wasn’t pressing. He wanted 
them to reach for it. The refusal to 
sell; an incentive to buy.) “Which, par- 
don me, I do not mean to read, and they 
would go and kiss dead Caesar’s wounds.” 
Here is one of the few phrases Antony 
used which from a trust angle is a little 
too technical. We all use the A. B. C. 
language, one with which the prospect is 
familiar. “Pardon me, I do not mean 
to read—and they would go and kiss the 
dead Caesar’s wounds and dip their nap- 
kins in his sacred blood, yea, beg a hair 
of him for memory and dying, mention 
it in their wills bequeathing it as a rich 
legacy unto their issue.” Doesn’t it 
seem he is a bit too technical for our 
purpose. 


Creating Further Desire 


He paused again for reaction and 
heard: “We’ll hear the will—read it Mark 
Antony.” And in chorus: “The Will, the 
Will. We will hear Caesar’s Will.” An- 
tony said: “Have patience, gentle friends, 
I must not read it. It is not meet—you 
know how Caesar loved you. You are 
not wood, you are not stones, but men; 
and being men, hearing the will of Cae- 
sar, it will inflame you, it will make you 
mad.” (Another benefit) ‘“’Tis good 
you know not that you are his heirs; for 
if you should, O what would come of it.” 


They were reaching for further in- 
formation now. “Read the will,” they 
cried. “We’ll hear it, Antony; you shall 
read us the Will, Caesar’s Will.” Mark 
was clever. He said: “Will you be pa- 
tient? Will you stay awhile?” He 
wanted to make sure the prospect did not 
have a golf date at 3:30; the stage must 
be properly set. He said: “I have over- 
stepped myself to tell you of it. I fear 
I wrong the honorable man, whose dag- 
gers have stabbed Caesar; I do fear it.” 
He is aggressive now—he is using pres- 
sure. He would not have dared use “dag- 
gers” in the beginning, it is different 
now, he is winning them to him. He is 
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still smart enough to pause again for re- 
action. 

One prospect shouted: “They were 
traitors, honorable men!” (as much as 
to say Bah!) “The Will, the Testament.” 
They had not forgotten the money appeal. 
Another fellow said: “They were villians, 
murderers; the Will! Read the Will.” 
Antony continued his strategy. “You 
compel me then to read the Will.” As 
much as to say: “I’m sorry I mentioned 
the Will at all—I shouldn’t have—I will 
read it—but it’s your idea not mine.” He 
continued: “Then make a ring around 
the corpse of Caesar and let me show you 
he that made the Will.” Mark Antony 
appreciated the visual effect, as we 
should. Some one recently said: “What 
you see once you remember more than 
what you hear a hundred times.” 


Selling Continues After the Sale is Made 


Antony said: “Shall I descend and will 
you give me leave?” They all said: 
“Come down.” He had them sold 100%. 
He uses a little sentiment here, and that 
is a good idea in trust work. He said: 
“Nay, press not so upon me; stand off. 
If you have tears, prepare to shed them 
now. You all do know this mantle.” (He 
uses specific illustration and testimony— 
most important.) ‘I remember the first 
time ever Caesar put it on: "Twas on a 
summer’s evening, in his tent, that day 
he overcome the Nervii—” (He keeps 
giving benefits—making the prospect 
think of what he had not before.) 

Some fellow in the back was not pay- 
ing attention, so he said: “Look, in this 
place ran Cassius’ daggers through, see 
what a rent the envious Casca made; 
through this the well-beloved Brutus 
stabbed; and as he plucked his cursed 
steel away, mark how the blood of Cae- 
sar followed it, as rushed out of doors, to 
be resolved if Brutus so unkindly knock- 
ed, or no; For Brutus, as you know, was 
Caesar’s angel; Judge, O your Gods, how 
dearly Caesar loved him! This was the 
most unkindest act of all; for when the 
noble Caesar saw him stab, ingratitude, 
more strong than traitor’s arms, quite 
vanquished him.” He was a strong be- 
liever in reiteration, he talks of the man- 
tle, the stab wounds and the men who did 
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it. He was proving his point by actual- 
ly showing the results. 

The prospects are excited now and 
shout: “Revenge! About! Seek! Burn! 
Fire! Kill! Slay! Let not a traitor 
live!” Antony said, “Stay Countrymen.” 
They are eating out of his hand now. 
“Hear the noble Antony. We’ll hear him, 
we'll follow him, we’ll die with him.” 

Antony then said: “Good friends, 
sweet friends, let me not stir you up to 
such a sudden flood’ of mutiny. They 
that have done this deed are honorable; 
what private griefs they have, alas, I 
know not, that made them do it; they 
are wise and honorable, and will, no 
doubt, with reason answer you.” 

Some times a salesman makes such 
good progress up to a point he becomes 
filled with his own ego and conveys the 
impression he thinks he is pretty good 
and makes the prospect feel he is being 
persuaded—this is disastrous. Mark 
wanted to impress them it was their idea 
not his. He was big enough to depre- 
ciate himself. 





102 


He said: “I come not friends to steal 
away your hearts; I am no orator, as 
Brutus is; but, as you know me all, a 
plain blunt man, that loved my friend; 
and that they know full well that gave 
me public leave to speak of him.” 


“That What You Yourself do Know” 


He points out here he was taking no 
advantage. He said: “For I have neith- 
er wit, nor words, nor worth, action, nor 
utterance, nor the power of speech, to 
stir men’s blood: I only speak right 

” ... here is the most effective thing 
he said: “I tell you that which you your- 
selves do know”... about the last word 
in selling technique is telling people what 
they understand and know and appre- 
ciate, but perhaps had not thought of 
before. 


He said: “I told you that what you 
yourself do know, show you sweet Cae- 
sar’s wounds, poor, poor, dumb mouths, 
and bid them speak for me.” (specific il- 
lustration and testimony again) 


The crowd roared: “We’ll mutiny. 
We'll burn the house of Brutus.” 


Antony wanted to make sure at this 
point that they were over-whelmed with 
benefits and could not be unsold. As a 
trust salesman—when a prospect says he 
is going to see his attorney he must be 
so well informed as to the benefits there 
will be no changing of his mind. So 
Antony said: “Wherein hath Caesar thus 
deserved your loves? Alas, you know not 
—I will tell you then.” 


He had so gotten their confidence now 
that he could tell them what to do. He 
said: “You have forgot the Wili I told 
of.” Again they wanted to hear the 
Will. He kept a major benefit up his 
sleeve to show them at closing time. 


When they learned they were to re- 
ceive 75 drackmas each, the arbours and 
orchards and many other benefits through 
Caesar’s Will, Antony had them so sold 
there was no chance of their turning 
back so in closing he left with them the 
thought: “Where can you find another 
like him—one who could give you so 
many benefits.” The reply was: “Never! 
Never!” You know the rest. 
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Do the great majority of salesmen need 
new ideas as much as they need to per- 
fect themselves in the use of old funda- 
mentals? Isn’t it true, human nature 
hasn’t changed much in the last 2,000 
years? 


Trust Banquet 


New regulations have been issued by 
the Trust Division of the American 
Bankers Association governing reserva- 
tions for its annual banquet. Upon the 
joint recommendation of special commit- 
tee appointed by the Trust Division and 
the Corporate Fiduciaries Association of 
New York, the following regulations 
were adopted: 

1. Table reservations for any indivi- 
dual bank or trust company shall be lim- 
ited to a maximum of 32 covers each. 
(Under this limitation it is suggested to 
member banks reserving tables that 
preference in extending invitations be 
given to banker guests and to those di- 
rectly or indirectly interested in trust 
work.) 

2. Invitations to the banquet by in- 
dividual banks or trust companies re- 
serving tables shall not be issued before 
the December 1 preceding each banquet. 

3. Table reservations shall be made 
before January 1, accompanied by pay- 
ment for covers reserved. No cancella- 
tion of table reservations can be accept- 
ed after January 15. 

4. The privilege of making main floor 
table reservations shall be reserved for 
Trust Division members of the Ameri- 
can Bankers Association. 

5. Bond house members of the Ameri- 
can Bankers Association shall be permit- 
ted to subscribe to box tables, if avail- 
able, after January 1. 

6. Before December 1 of each year 
the Secretary of the Trust Division shall 
notify all banks usually reserving tables 
of any additional rules and regulations 
regarding the following year’s banquet. 


—————_0— 


Many self-made men are working their 
sons’ way through college. 





Excerpts From Selected Articles 


The Rule Against Perpetuities as 
Applied to Living Trusts and 
Living Life Insurance Trusts 


EARL F. MORRIS, Member, Columbus, Ohio, Bar. 
University of Cincinnati Law Review, May, 1937. 


HE application of the common law and 

verbatim Ohio rule against perpetuities 
is usually but a matter of measuring a lim- 
itation by the mathematical yardstick of 
“lives and twenty-one years.” Occasional- 
ly, however, a problem arises which requires 
a consideration of the history behind the 
rule and of the public policy of which it is 
the formulated expression. Such a problem 
has recently arisen in connection with the 
living trust and the living life insurance 
trust. 

It is, of course, well settled that the vest- 
ing of interests in an irrevocable inter vivos 
trust must be limited so as not to be remote 
from the date of the declaration of the trust. 
The weight of what meager authority there 
is favors the same rule for the revocable 
trust. 

It is obvious that if no trust arises until 
the settlor’s death, there can be no possible 
basis for beginning the rule running prior 
to that time. Most writers on the subject 
believe that a present trust arises, others 
insist that there is no trust until the set- 
tlor’s death and that then there is a trust 
of the proceeds. Both views have judicial 
support. Coherency dictates that this in- 
teresting problem be passed and, for the 
purpose of this article, the former view 
adopted. 

For the sake of concreteness a typical 
case may well be used in examining the op- 
posing views. A revocable trust of securi- 
ties and insurance policies provides that the 
income from the securities shall be paid to 
the settlor for life; that this income and 
that from the insurance proceeds shall be 
paid to his wife for life if she survives him; 
that upon the death of the survivor, the 
property shall be divided into a number of 
shares equal to the number of surviving 
children and the income therefrom paid to 
them for life; and that, upon the death of 
any child, his share of the principal shal) be 


divided among his surviving issue, but if he 
die without issue the share shall be paid to 
a certain charity. A son, John, is living at 
the date of the declaration of the trust and 
a second son, Henry, is born thereafter. The 
settlor and his wife die, and the two sons 
later die without issue. The charity is 
clearly entitled to John’s share because he 
was a life in being at the creation of the 
trust, but its claim to Henry’s share will be 
resisted by the settlor’s executors on the 
ground that the gift over to it on his death 
without issue violates the rule against per- 
petuities. Obviously, the decision in this 
controversy will depend on whether the rule 
began to run from the declaration of the 
trust, at which time Henry was unborn, or 
from the settlor’s death at which time he 
was a life in being. 


There is no case involving the application 
of the common law rule—and therefore the 
Ohio rule—to a revocable trust. Since 
neither of the opposing views finds substan- 
tial aid in the statute or decisions, it is prop- 
er to inquire what courts have done in sit- 
uations analogous to the revocable trust. 


Exceptions to the Rule 


The earliest formulation of the rule recog- 
nized two instances in which interests ap- 
parently remote were not subjected to its 
operation. Interests limited to take effect 
at the termination of or in derogation of 
an estate tail were accorded complete im- 
munity, while interests created by the donee 
of a general power to appoint by deed or 
will were granted a partial reprieve by hav- 
ing their validity tested as of the time of 
the exercise of the power. 


It had been urged in some quarters that 
legal contingent remainders constituted an 
exception to the operation of the rule which 
should be added to the two previously men- 
tioned. The reason suggested for this posi- 
tion was their destructibility. Since the in- 
ception of the rule most destructible inter- 
ests have been exempt from its operation. 
The exemption of destructible interests such 
as that of the charity is consonant with its 
true purpose. 
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Analogizing To Present Case 


It is apparent that some destructible in- 
terests are excluded from the operation of 
the rule, while others are subjected to it. 
Which bear the closer analogy to the char- 
ity’s interest? 


The first interests to be considered are 
those connected with estates tail. There are 
two types of such interests of which the fol- 
lowing are examples: 


(a) To A and the heirs of his body, when 
A’s line runs out to the heirs of B. 


(b) To A and the heirs of his body, and 
five years after A’s line runs out to the heirs 
of B. 


The examples are similar in that in both 
the contingent estate in B’s heirs may not 
vest until long after the period allowed by 
the rule. Their differences are two-fold: (1) 
the contingent remainder in (a) must vest, 
if at all, on the natural running out of the 
estate tail; in (b) when A’s line runs out, 
there will be a reversion in his grantor and 
five years later B’s heirs will take by way 
of springing interest. (2) In (a) through- 


out the continuance of the estate tail, the 
tenant, by barring the entail, can destroy the 
contingent remainder; in (b) if the line runs 
out and the reversioner comes into posses- 
sion, the springing interest becomes inde- 


structible. The interest in (a) has always 
been exempt from the operation of the rule, 
the reasoning being that the interest is re- 
mote, but since it is at all times destruct- 
ible, it will not be treated as remote. The 
interest in (b) has always been subjected 
to the rule, the reasoning being: The inter- 
est is remote. If the estate tail terminates 
naturally the interest will become inde- 
structible. Since the possibility that this 
may happen exists, it will be declared void 
ab initio. 

The case under discussion falls quite per- 
fectly within (b). During the settlor’s life 
the charity’s interest was subject to his 
power of revocation and therefore destruct- 
ible; then there followed a period of inde- 
structibility; and finally came the charitable 
gift. By analogy to the limitation after the 
estate tail, the rule applies from the crea- 
tion of the trust, and the interest of the 
charity is void for remoteness. 


The second interests to be considered are 
those connected with general powers of ap- 
pointment. The law is uniform that the 
rule begins to run from the exercise, rather 
than the creation, of a general power to ap- 
point by deed or will. 


Two Fallacies 


Control over the limitations to his wife, 
children, grandchildren and the charity dur- 
ing his life furnishes the only justification 
for choosing the settlor’s death as the time 
from which the rule begins to run. When 
the general power analogy is invoked its 
rationale is found to be not control, but 
either factual or fictional ownership. In 
neither fact nor fiction can it be said that 
he is still the owner. This is the first fal- 
lacy in invoking as an analogy the applica- 
tion of the rule in situation (a). 


A second and more serious fallacy is that 
the exercise of the power of appointment 
operates as a condition precedent to the 
bringing into existence of future interests, 
while, in the case under discussion, there is, 
at the outset, a series of future interests 
that were created at the time the trust was 
declared. No such difference exists in a 
case where a general power to appoint by 
deed or will is given to a donee with a con- 
tingent interest over in default of appoint- 
ment [that is, situation (b)], which interest 
is remote if measured from the creation of 
the power, but not if measured from the 
donee’s death. A donee with power to de- 
stroy by appointment finds an exact counter- 
part in the settlor with ability to extinguish 
by revocation, and the treatment of the in- 
terests in the former situation is a precise 
precedent for the handling of those in the 
latter. A perfect analogy discovered, the 
question becomes: Does the rule run on in- 
terests in default of appointment from their 
creation or from the donee’s death? An ex- 
haustive search has revealed only one case 
which purports to answer this question, and 
while it apparently applies the rule from 
the creation of the interests, the decision 
is at best unsatisfactory. The application 
of the rule in situation (b) strongly sug- 
gests the invalidity of the charity’s interest. 


Which Side of the Line? 


Looking at the situation as of the crea- 
tion of the trust, on which side of the line 
does the case under discussion fall? In the 
first place, it is strikingly dissimilar to 
those in which interests have been exempted 
from the rule. The tenant in tail and the 
donee of the power were acquiring that 
which they had never had, but which a bene- 
ficient grantor or testator had put within 
their reach. Their interest was but slight- 
ly less than a fee, and even it could be had 
by the simplest expedient. In the revocable 
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trust, on the other hand, the settlor former- 
ly owned the entire fee, or better, its equiva- 
lent since personalty is involved. He vol- 
untarily restricted himself to an equitable 
interest. He replaced full ownership with 
only a life estate and power of revocation. 
To assume that he will undo that which he 
has done is to attach a presumption of 
futility to his carefully executed declara- 
tion of a somewhat complicated trust 
scheme. In a word, it is sufficiently prob- 
able that the structure so carefully erected 
will stand, that, for purposes of the rule 
against perpetuities, one is justified in as- 
suming at its creation that the charity will 
take the interest as limited, and this being 
the case, the rule should apply from the de- 
claration of the trust. 


In the second place, the tax advantages 
of this plan as contrasted with the other 
two ways of accomplishing the same end, 
namely, designating a trustee or the set- 
tlor’s estate as beneficiary and imposing 
the trust in a will, will lead to its retention. 
The policy proceeds in the instant case are 
exempt from taxation under the Ohio In- 
heritance Tax Law and there is a $40,000 
exemption as to them under the Federal Es- 
tate Tax Law. In the other instances they 
appear to be taxable under the Ohio law and 
not subject to an exemption under the fed- 
eral law. In the case under discussion the 
policies, and all interests therein, would 
seem to be unavailable to the claims of 
creditors. The opposite may well .be the 
result under the other two methods. The 
settlor is unlikely to abandon the method 
chosen. Revocation is improbable. The 
rule should apply from the creation of the 
trust. 


The rule against perpetuities has no more 
distinctive feature than that remorseless 
precept that interests to be valid must be 
limited on a contingency, which not only 
may, or even probably will, happen within 
the period, but which must in all events do 
so. But how of the gift to the charity? 
Viewed at the time of its creation it may 
or may not vest within the period of the 
rule. If the settlor fails to exercise his 
power of revocation, the limitation will vest 
at a remote time; if he revokes, its destruc- 
tion will preclude its offending the rule. 
Normally, the possibility that will place the 
gift beyond the limits of the rule is ar- 
duously sought; in this case the possibility 
of extinguishment is assumed in order to 
exempt the offending destructible interest. 
The worst that can happen is the usual test 
of validity; immunity is here predicated on 


105 


the most favorable of doubtful events. Why 
this difference? Consistency with the rule’s 
application elsewhere requires that it be 
applied to the charity’s interest. 

Furthermore, the policy of the rule dic- 
tates that the period should begin when, by 
the splitting of the absolute interest and. 
the limiting of remote gifts, alienation is 
restrained and the property tied up. The 
ties in a revocable trust may seem some- 
what ephemeral (particularly in the case of 
the insurance policies), but some tying up 
exists. The exercise of the power of re- 
vocation stands as a condition precedent to 
dealing with the absolute interest. A life es- 
tate coupled with a power of revocation 
does not leave the property as alienable as 
when the settlor held the entire interest. 
In order to reach the conclusion that there 
was no restraint from the beginning, it is 
necessary to adopt the metaphysical con- 
cept that that which was, was not until the 
settlor’s death, because it might not have 
been. In a word, the power of revocation 
is but a potentiality. Unexercised, it is a 
dead thing. Its mere existence should not 
add another exception to the already devious 
complexities of the rule. 


The Practical Thing 


On the other hand, the rule will be of the 
greatest utility only if applied expediently. 
Had the interests created by the settlor been 
in his will, they would have been valid. What 
is the distinction between retaining securi- 
ties until a day before one’s death and then 
bequeathing them, and placing them in trust 
subject to revocation, thereby enabling the 
settlor until the hour of death to destroy 
the trust and make a testamentary disposi- 
tion? As the testator enters the last years 
of life he is usually in a position to know 
which of his descendants are going to be in 
greatest need of his lifetime accumulations. 
He is allowed therefore to provide for his 
children and grandchildren. The case of the 
settlor of a revocable trust is indistinguish- 
able. He, too, is cognizant of the needs of 
his descendants, and, more significantly, is 
as capable of handling his estate so as to 
provide for them satisfactorily as the man 
who has chosen to do so by will. The “dead 
hand” reaches no further in the one case 
than in the other. If the testator can use as 
limiting lives persons living at his death, it 
is difficult to see why the settlor should not 
be allowed to do likewise. 

The careful settlor will have his attorney 
re-draft the trust, add the name of the latest 
born child, and thus prevent the rule’s de- 
priving such child’s children of the share 
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which the settlor desires and intends that 
they should receive. A second settlor with 
no greater desire to create a “perpetuity” 
will neglect this formality, thus leaving part 
of his family unprovided for, while the off- 
spring of those children born prior to the de- 
claration of the trust have more than they 
need. To require this useless formality is 
again to vaunt form over substance. No 
less does the second settlor mean to provide 
for all of his grandchildren than the first. 
Nothing is accomplished by making whether 
he is allowed to do so depend upon whether 
he chances to pay his attorney a visit after 
the birth of each child. 


Making Useful Tools 


In the last analysis whether the period of 
the rule should begin from the creation of 
the trust or from the settlor’s death should 
depend upon which rule is going to make the 
living trust and the living life insurance 
trust the more useful tools for handling the 
estates of twentieth-century settlors. 

The trust device has grown in popularity 
because the successful handling of invest- 
ments by the average individual has become 
ever more difficult. The living trust ac- 


complished this end and yet allowed the set- 
tlor to retain an important position in the 
background. The widespread adoption of 


the life insurance trust is a testimonial to 
its utility and desirability. Should not the 
rightful use of these devices be encouraged ? 
Beginning the rule from the declaration of 
the trust strikes a strong blow at their ef- 
fectiveness. It denies the settlor a position 
on a parity with the testator. It presents 
to him the alternative of discriminating be- 
tween his children or periodically re-execut- 
ing the trust. It sacrifices the full poten- 
tialities of the revocable trust on the altar 
of technicalities. 

A technical approach to the problem under 
discussion results in the application of the 
rule from the declaration of the trust and 
the consequent invalidity of the charity’s 
interest. Adherence to the strict letter of 
the rule likewise leads to this result. ‘Prac- 
tical considerations support the opposite 
conclusion. It is also supported by what is 
considered to be the true spirit of the rule. 
Thus it is believed that the rule against per- 
petuities should begin to run from the death 
of the settlor. By so applying the rule the 
charity’s interest would be valid. It would 
appear that this result is necessary if the 
full possibilities of the living trust and liv- 
ing life insurance trust are to be realized. 
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Other Articles and Comments on 
Legal Questions Read and Recom- 
mended by Our Staff. 


The Board of Tax Appeals and Finality—‘“‘Tax Maga- 
zine,””’ June, 1937. By Coleman Silbert, Attorney 
at Law, Boston, Mass. 


The Chandler Bill—‘Virginia Law Review,” June, 
1937. By Jacob M. Lashly. 


Inheritance By Pretermitted Children—‘‘Illinois Law 
Review,” May, 1937. By Joseph Dainow, Pro- 
fessor of Law, Loyala University, New Orleans, 


Probate Code Amendments of 1937—‘‘Minnesota Law 
Review,” June, 1937. By Albin S. Pearson, 
Probate Judge, St. Paul, Minn. 


Reception by the Courts of the Restatement of 
Trusts—“American Bar Association Journal,’ 
June, 1937. By Austin W. Scott, Reporter for 
Restatement. 


Appendant Powers of Appointment in the United 
States—“‘Harvard Law Review,’”’ June, 1937. 


Corporate Reorganizations—Right of Trustee to File 
for Bondholders—“Illinois Law Review,’’ May, 
1937., 

Taxation—Jurisdiction of a State to Tax Personal 
Incomes—‘‘Michigan Law Review,” June, 1937. 
Trustee Surcharged with Investment Losses—‘‘The 

Banking Law Journal,’”’ June, 1937. 

Trusts—Charities—Cy Pres Doctrine—‘‘Boston Uni- 
versity Law Review,’’ June, 1937. 

Trusts—Unproductive Real Property—Equitable Con- 
version Through a Power of Sale Where Trust 
Property Becomes Unproductive After the Death 
of the Testator—Method of Apportioning Cur- 
rent Expenses Between Income and Principal— 
“Brooklyn Law Review,” May, 1937. 

Wills—Federal Jurisdiction of Virginia Statutory 
Contest—“‘Virginia Law Review,’’ June, 1937. 
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Investment Aspects of Real Estate Loans 


Application of Security Analyses Principles to a Tried Investment Field 


CHARLES WEBSTER 
Vice President & Trust Officer, National Bank of Commerce of Norfolk, Va. 


ODAY, real estate loans, if properly 

handled, have much to recommend 
them as compared to the more popular 
Government and market securities; so 
much indeed that, in my opinion, they 
will again come to their own for most of 
us as our premier trust investment. It 
is true that real estate mortgages are not 
liquid, but is not liquidity an over-rated 
factor for most trusts? When one con- 
siders the many ideal advantages of this 
form of security some lack of liquidity 
can be forgiven. 

Where else can we find such stability 
of income rate? In what other similar 
investment can we find a rise in our un- 
derlying value should inflation grow upon 
us? How can we hope to be able to in- 
form ourselves of the true ultimate val- 
ues of any type of investment as well as 
we can with regard to the mortgage on 
property in our own neighborhood? How 
many of us can estimate with any ap- 
proximation to accuracy the various influ- 
ences which present day upheavals in 
money, labor and foreign affairs are go- 
ing to bring to bear upon all types of 
business investments? 


Getting the Facts 


But what disturbance can affect the 
necessity for homes, and where shall we 
find securities about which we can so 
quickly sense a coming change as in our 
own communities. We have suffered 
losses in values and have had endless 
troubles with our loans, but has it not 
been largely our own lack of vigilance 
and foresight rather than the fault of the 
type of security? I think we have all 
taken too much for granted in making 
such investments; followed old trends and 


From address at Trust Conference of the Vir- 
ginia Bankers Assn., June, 1937. 


old methods. We have thought that 
anything secured on real estate with the 
legal factor of safety ratio was a safe 
place to put money. 

Suppose we had analysed our pros- 
pects as we would have tried to do in 
other types of investment. Have we al- 
ways done what we could to find out the 
financial history of the borrower? Have 
we applied any rule with regard to the 
age and locality of our security? Do 
we know the experience of other lenders 
with regard to types of buildings? Do 
we study the trends of population? Do 
we attempt to foresee changes in our 
transportation systems? Do we try to 
foresee changes in use of neighboring 
properties? Do we require regular amor- 
tization of our loans to take care of de- 
preciation and obsolescense? 


Today’s Opportunity 


If we really studied our situations, we 
should minimize our troubles and losses. 
With loans of suitable type, carefully 
made, we have a reasonably short term 
investment, with a relatively high inter- 
est return and a minimum chance of de- 
preciation of our principal through 
change of business conditions. It seems 
to me that not for many years has the 
opportunity been so good for safe real 
estate loans as now. Certainly, there 
must be a large increase in home build- 
ing during the next five years. Not even 
the rising cost of construction can hold 
it back. We have not built enough homes 
in the past eight years to take care of 
the increase in our population. To that 
must be added the inevitable pressure of 
rising rents, rising as other costs of liv- 
ing rise. 

You will say immediately that it is im- 
possible to get an adequate amount in 
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real estate loans since the government 
has competitively entered the field. I 
admit it will not be easy and our opera- 
tion will be more expensive, but you will 
always find a great many people who 
would rather deal with you than go 
through the endless red tape of govern- 
ment loans. The human element has a 
decided influence and perhaps we may be 
able to devise some method of monthly 
payments that will help us. 


We have long since used such methods 
in our Trust Department in working out 
loans that have got in arrears. The day 
is past when we can sit down and wait 
for the borrowers to come to us on bend- 
ed knee. It has passed because so many 
agencies now offer, indeed urge their fa- 
cilities, and because we have not changed 
our methods to meet the trends of the 
times. We must go out for our business 
or we shall be left without any. P 


Workable Participation Plan 


But you may also feel that it is diffi- 
cult to obtain loans in such denomina- 
tions as are necessary to meet the needs 
of the various trusts at stated times. 
That situation has always applied, not 
only to real estate loans but to other in- 
vestments and has given rise to the va- 
rious attempts to devise a workable plan 
for pool or communal investment. So 
far, the accounting and tax difficulties 
have been so great that such schemes 
have had little popularity. There is, 
however, a method which, if used on a 
small scale, is readily workable without 
serious troubles. A device came to my 
attention some years ago which was used 
in one or more of the western states. 


A loan which is believed to be more 
than adequately secured is selected and 
the Bank itself as holder of the notes 
makes a declaration of trust agreeing 
that it will hold for the benefit of the 
participants all of the original notes, par- 
ticipation to be evidenced by certificates 
which are duly numbered and issued in 
one hundred dollar denominations or 
multiples thereof as the need may arise 
for the investment of small sums. This 
device has had the approval of the Na- 
tional Bank Examiners so long as parti- 
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cipations not exceeding one thousand dol- 
lars are alloted to any one account. In 
our Trust Department we have adopted 
a policy of requiring a 5% annual amor- 
tization of principal on all loans. Some 
such plan was found necessary on ac- 
count of the numerous small loans of 
from three to six thousand dollars where 
$100. curtail notes must always be taken. 


I do not advocate real estate loans to 
the virtual exclusion of other types of 
legal investments. In our department, 
we have found it necessary to adopt a 
tentative schedule of percentages based 
upon the size of the estates. Some gov- 
ernments, some listed bonds and in the 
larger estates some preferred stocks. Of 
course, where the expenditure of princi- 
pal is authorized a much larger percen- 
tage of liquid assets is carried. Then 
too, one must have in mind whether or 
not an account terminates upon a fixed 
date. If it does, the character of the 
holdings must approach 100% liquidity 
as the time for distribution draws near. 


No Easy Road 


One trouble with real estate loans is 
the problem of allocation. It is highly 
desirable in case of foreclosure to have 
the whole of a loan in a single account 
and we have given considerable thought 
to the percentage of an estate which 
might be invested in a single loan. Then 
too, there is the problem of taxes. Deeds 
of trust should carry the provision that 
borrowers shall annually exhibit their 
tax receipts, but even when this is done 
the rule is more honored in the breach 
than in the observance, and it has been 
found necessary to make an annual check 
of taxes on all loans. 


In addition to its immediate use in 
preventing excessive delinquency, that 
has been a most illuminating exposition 
of the changes in the prosperity of our 
community and has foretold the increas- 
ing or lessening difficulty of our borrow- 
ers in making their interest payment and 
curtails for amortization. One possibil- 
ity for trouble in real estate loans that is 
worthy of attention is the situation which 
arises when the trustee is authorized to 
collect the rents from properties upon 
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which there is a loan in default. I re- 
ferred to this before indirectly in con- 
nection with installment payments by 
debtors. I am thinking now of the li- 
ability which the courts have imposed 
on the trustee who is in effect managing 
a property by collecting the revenue 
from it. Liability insurance is the an- 
swer to this. Indeed, for all holdings of 
real estate, we have adopted a uniform 
policy of protecting the estates and our- 
selves by such insurance. There is no 
easy road to safe investment in anything. 


The Pioneers of ’37 


(Continued from page 14) 


in either Banking or Investments, de- 
pending upon his particular interests. 
Topics covered by the instructors in the 
Minor courses are substantially similar 
to those in the corresponding Majors 
with the exception that since there is less 
time the treatment is more condensed. 
The same instructors teach both the Ma- 
jor and Minor courses in their particular 
subjects. 


These are a few of the subjects that 
were studied in the field of trust busi- 
ness: 


Costs and Compensation 

Policies in Accepting and Retaining Bus- 
iness 

Irrevocable Trusts 

Common Trust Funds 

Problems of Co-Trusteeship 

Exercise of Discretionary Powers 

Social Aspect of Spendthrift Trusts 

Government Supervision of Trust Busi- 
ness 

Amortization of Premiums 

The Trust New Business Budget 

Trust Service and Practice of Law 


In the course in Investments the stu- 
dents have been privileged to have as 
their instructors Adrian M. Massie, vice 
president of the New York Trust Com- 
pany, an outstandingly able investment 
man with a thorough knowledge of the 
investment problems of the trust depart- 
ment as well as of the commercial bank; 
and Dean George W. Edwards of the 
College of the City of New York. 


Careful management 


conservative 
policies 
and strict 
adherence to 
sound banking 
principles 


since 1886 
® 


FIDELITY TRUST COMPANY 


341-343 FOURTH AVE. PITTSBURG 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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The Banking course is an advanced 
study of bank management in its various 
aspects, with such qualified instructors 
as O. Howard Wolfe of the Philadelphia 
National Bank; Dr. W. Randolph Bur- 
gess of the Federal Reserve Bank of 
New York; Alexander Wall of the Robert 
Morris Associates; John J. Driscoll of 
Driscoll, Millet and Company and Wil- 
liam G. F. Price of the National City 
Bank of New York. 


The Exemplary Trust Lecturers 


Austin W. Scott and Gilbert T. Steph- 
enson divided the classroom time in the 
Trust courses. Each is an interested 
listener and at times a participant in the 
lecture-discussion period of the other. 
The students have found in Dr. Scott’s 
lectures the revelation of a keen, clear 
intelligence completely at home in the 
many ramifications of the law of trusts. 
But Dr. Scott is far from being an im- 
personal legal mentality. In his hands 
the driest point comes to life and holds 
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the complete attention of the class. He 
knows thoroughly how to dramatize a 
legal problem, often oversimplifying it 
out of his inexhaustible store of illustra- 
tions and putting it to the class for their 
opinions. In this way the mental ball 
of discussion is tossed back and forth 
with surprising rapidity. Dr. Scott’s 
vigorous and ingenious physical gestures 
while lecturing are the subject of good- 
natured amusement on the part of the 
class, and his dry wit pops out in unex- 
pected places. His persistently fair at- 
titude towards all problems of fiduciary 
law is an example that the men who have 
attended his classes will always have be- 
fore them. 


In Gilbert T. Stephenson’s lecture-dis- 
cussion periods the students also have 
the benefit of a splendid example. It is 
that of a man devoting himself whole- 
heartedly to the advancement of trust 
business. His enthusiasm and _ broad 
point of view, together with his profound 
knowledge of the problems of trust insti- 
tutions, are things that go far to make 
his students better trust men. Outside 
the classroom, in his faculty discussion 
periods, and on the campus, he evidences 
a genuine personal interest in the prob- 
lems of each student. In the classes in 
trust business, incidentally, it is not only 
the ideas of the instructor that are val- 
uable. Trust officers from different 
parts of the country, with divergent view- 
points, enter into the discussions with the 
result that one gets a representative 
cross-section of opinion. 


“Following Through” 


Perhaps the hardest part of the Grad- 
uate School course is the work that the 
student must do during the year after 
he has left the resident session. Then 
his school work has to compete with his 
social, civic, and family obligations for 
attention. But difficult as it may be, the 
extension work is decidedly worthwhile. 
In working out the answers to the trust 
law problems that are sent to him 
throughout the year he applies the law 
of his own state. In wrestling with these 
problems and setting down the answers 
he inevitably clarifies his own thought 
and gets down to the fundamental issues. 
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In preparing a thesis on a trust sub- 
ject the student obtains excellent train- 
ing in the detailed analysis of actual 
problems. I have had the privilege of 
reading a number of the theses written 
by trust men of the Class of 1937 and 
the conclusion is inescapable that the 
studies and investigations being made by 
students in the Graduate School of Bank- 
ing are practical contributions to knowl- 
edge that will go a long way towards 
bringing the trust business in this coun- 
try to higher levels. Based upon facts, 
as they must be, and correlated and su- 
pervised as to subject matter by Mr. 
Stephenson and Dr. Scott, the cumula- 
tive value of these studies is incalculable. 

The men who completed their courses 
of study at the Graduate School of Bank- 
ing in the Class of 1937 know that the 
experience has been worth far more than 
the price in time and effort. They have 
been brought abreast of new problems 
in their business. Their outlook has 
been broadened. They have had a well- 
rounded course of training. And they 
have learned the practical value of con- 
stant study and research in the field of 
their professional interest. 


William G. Littleton Dies 


William G. Littleton, vice president in 
charge of the trust department of the Fi- 
delity-Philadelphia Trust Company, Phila- 
delphia, until this past February, died on 
July 11, at the age of 68. 

Mr. Littleton was actively engaged in 
trust work for forty-nine years. He be- 
gan his career in the trust department of 
the Fidelity Trust Company and con- 
tinued with its successor organization, 
Fidelity-Philadelphia Trust Company. He 
was elected a vice president in 1915 and 
remained in that capacity until his re- 
tirement. 

Mr. Littleton was an outstanding au- 
thority on constitutional law and laws 
of trust estates. He was a contributor 
of a number of articles to Trust Com- 
panies Magazine and his unusual talents 
were appreciated by a host of trust men 
the country over as was indicated by the 
many comments made on his work. 

His retirement last February was felt 
to be a distinct loss to the trust world, 
and his death brings it to a poignant 
realization. 





Wills of the Month 


Cornelius K. G. Billings 
Capitalist and Sportsman 


Cornelius Kingsley Garrison Billings was 
reputed to have been one of America’s 
wealthiest men. He was the son of a dom- 
inant figure in Chicago’s public utilities, 
and he entered his father’s employ upon 
graduating from college. He was president 
of the company in ten years and chairman 
of the board in another four. Resigning 
this position he became Chairman of the 
Board of the Union Carbide and Carbon 
Company in 1911. 

Mr. Billings was best known to the pub- 
lic as a breeder of horses. At one time his 
stable contained the world’s finest horses 
and he was a familiar figure at the Old 
Speedway where his horses broke and made 
many a record. He was an extremely col- 
orful figure and while traveling one year 
is supposed to have offered Turkey a per- 
sonal loan of sufficiency to escape from 
German control. 

Mr. Billings’ wife died only a few days 
after Mr. Billings. Both of them left wills 
naming the Security-First National Bank 
of Los Angeles as executor. The combined 
estates are estimated at $20,000,000. 


Thomas Clyde 
Steamship Line Official 


Thomas Clyde, son of a founder of the 
Clyde-Mallory Steamship Line left an es- 
tate of approximately $1,500,000. His will 
provided for a $200,000 gift to the Clyde 
pension and gratuity fund. No description 
of the fund was given in the document other 
than it was set up in 1931 by six members 
of the family. 

An unusual feature of the will was that 
Mr. Clyde stipulated the above gift was 
to go to individuals to be distributed in 
accordance with his wishes previously made 
known to them. 

The Brooklyn Trust Company, N. Y., was 
named co-executor of his will. 


Albert Bigelow Paine 
Novelist and Biographer 


Albert B. Paine, a member of the Pulit- 


zer Prize committee, wrote fiction, humor, 


verse and edited several magazines. His 
outstanding work was, however, a three- 
volume biography of Mark Twain, with 
whom he lived and traveled for four years. 
Mr. Paine lived for several years in France 
and wrote several French historical novels 
which brought him from the French Gov- 
ernment the decoration of Chevalier in the 
Legion of Honor. 

His will named the City National Bank 
& Trust Company of Danbury, Conn., as 
executor and co-trustee of his estate. 


J. Henry Roraback 
Republican Leader 


J. Henry Roraback was Republican Na- 
tional Committeeman for Connecticut, and 
for twenty-five years the chairman of the 
state committee and the dominant party 
leader. He named the Phoenix State Bank 
& Trust Company of Hartford, Conn., as 
executor of his will. 

Mr. Roraback amassed a fortune build- 
ing electric plants and in setting up and 
combining holding companies. In 1935 he 
took steps to merge Connecticut’s largest 
electric light and power holding company 
into its operating company, and by ex- 
change of all shares outside the state held 
in the local holding company, would have 
made the State’s principal power business 
completely intrastate, thereby placing it be- 
yond all-SEC regulations. 


Charles Lathrop Pack 


Forest Conservationist 


Charles Lathrop Pack is probably best 
remembered for his “war garden” move- 
ment that he instigated two months before 
the U. S. entered the World War. After 
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war was declared the movement grew as 
a rolling snow ball. Accofding to the fig- 
ures of the National War Garden Commis- 
sion, which he originated, there was $525,- 
000,000. worth of food stuff produced in 
these gardens in 1918. 


He founded the American Tree Associa- 
tion at Wash., D. C., and was a founder of 
the National Conservation Congress, serv- 
ing for two terms as its president. Mr. 
Pack was chairman of the French Agricul- 
tural committee for devastated France. Be- 
lieving all wealth comes from the soil, he 
was an extensive writer on forestry and 
was one of the countries outstanding au- 
thorities on tree conservation. 


The Chase National Bank, New York 
City was named in his will as executors. 


James Murray Forbes 
Merchant 


James Murray Forbes was one of Bos- 
ton’s old-time merchants who engaged in 
China trade. Many years of his life were 
spent in China, where he first went in 1863 
to represent some Boston merchants. He 
later was transferred to Canton to take 
over a branch office and while there acted 
as consul for Sweden and Norway. 


For a time after his return from China, 
Mr. Forbes was president of the Chicago- 
Burlington Northern Railroad, which later 
merged with the Chicago, Burlington and 
Quincy. He organized the Country Club 
of Brookline and founded the New Riding 
Club of Boston, he was its only honorary 
member. Also he was the oldest member 
of the Eastern Yacht Club and one of the 
oldest members in the Somerset Club. 


Mr. Forbes named his son, Allan Forbes, 
and the State Street Trust Company, Bos- 
ton, as co-trustees under his will. 


Richard Anthony Strong 
Manufacturer and Philanthropist 


Richard A. Strong formed the partner- 
ship of Strong, Hewat & Co., woolen man- 
ufacturers, in 1898 and remained actively 
associated with the firm until 1924, when 
he retired. He continued as a director until 
his death. He was also an officer of sev- 
eral other concerns. 

Mr. Strong was deeply interested in pro- 
viding better life opportunities for boys and 
girls. For years he was a trustee and vice 
president and treasurer of the Boys Club 
of New York and he had also been a vice 
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president of the Childrens Village, Dobbs 
Ferry-on-Hudson. Both of these organiza- 
tions received large legacies under Mr. 
Strong’s will which named the Greenwich 
Trust Company, Greenwich, Conn., as exe- 
cutor and trustee. . 


Dr. Elias Potter Lyon 
Biologist and Physiologist 


Dr. Elias Potter Lyon, former dean of 
the University of Minnnesota Medical 
School, named the Northwestern National 
Minneapolis, 
Minn., as executor and trustee of his es- 
tate . 

Dr. Lyon held many honorary degrees. 
In 1897 the University of Chicago conferred 
upon him a Ph.D. Other honorary degrees 
he held included an M.D. in 1910 and an 
LL.D. ten years later from St. Louis Uni- 
versity, and D.Sc. degrees from Hillsdale 
College in 1924 and the University of 
Southern California in 1930. In 1913-14 
he was president of the Association of 
American Medical Colleges. He was a re- 
tired lieutenant colonel in the U. S. Army 
Reserves, and had served as biologist of the 
Cook Greenland expedition in 1894. 


Dr. James N. Vander Veer 
Surgeon 


Dr. James N. Vander Veer, former pres- 
ident of the New York State Medical Socie- 
ty, named the Mechanics and Farmers Bank, 
Albany, N. Y., as co-executors of his will. 

Dr. Vander Veer was a widely known 
surgeon, at the time of his death he was on 
the staff of the Albany Memorial Hospital. 
He was a specialist in urology. During the 
World War he served overseas with the 
medical corps with the rank of lieutenant. 


Death of George E. Allen 


George E. Allen, affectionately known to 
thousands of bankers throughout the Unit- 
ed States as “Uncle George”, died at the 
home of his daughter, Mrs. John B. Hines 
of Malone, New York, on June 25. 

When the American Institute of Bank- 
ing was organized in 1900, Mr. Allen was 
placed in charge of the educational work, 
and remained in that capacity for twenty 
years. His conception of education was the 
development of character and personality, 
rather than mere knowledge, and it was 
said of him that he had “done more than 
any other man to elevate the satndard of 
American banking.” 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—H. M. BARDT, P.M. HAR- 
WOOD and JOHN F. RIVOLTA have been 
elevated from positions as trust officer to 
vice president and trust officer at Bank of 
America N. T. & S. A. The bank also 
named J. A. PURDY, a vice president, H. 
C. WATT, assistant trust officer, Long 
Beach main office and JOSEPH BROCK 
assistant trust officer, Santa Barbara main 
office. 

Los Angeles—T. W. PERINE has been 
chosen assistant trust officer of Security- 
First National Bank of Los Angeles; ROB- 
ERT ROBERTSON, formerly branch man- 
ager at Westwood Village, has been made 
manager, and A. W. ANDERSON a branch 
manager. 

Sacramento—CHARLES H. PARKS has 
been appointed trust officer of the Sacra- 
mento branch of the American Trust Com- 
pany. He held a similar position in the 
Santa Rosa Branch recently. 

San Diego—PHILIP J. HOFFMAN has 
been appointed trust officer of Security 
Trust & Savings Bank. He was formerly 
assistant trust officer at First National 
Trust & Savings Bank and with the De- 
troit Trust Company for 13 years. 

San Francisco—JOHN S. LUNDIN, E. 
W. GENBERG and C. J. BENSON, man- 
ager at the 22nd and Mission-Polk-Cali- 


fornia and Palace Hotel offices, respective- 
ly, of America Trust Company, have been 
designated assistant vice presidents. 


San Francisco—R. R. PARDOW has re- 
tired as vice president and head of the 
trust department of Crocker First National 
Bank of San Francisco after 27 years of 
service. 


San Francisco—A. L. McCRYSTLE has 
recently been promoted to a vice president 
of the Crocker First National Bank. Mr. 
McCrystle has been associated with the 
institution since 1906. His entire time has 
been spent in the trust department. 


Santa Rosa—V. R. WALKER has been 
appointed trust officer of the Santa Rosa 
Branch of the American Trust Company. 


ILLINOIS 


Chicago—ALBEN T. MYREN has been 
appointed assistant secretary of Chicago 
Title and Trust Company, effective July 1. 
His former position as credit manager will 
be filled by GRANT L. CHANGSTROM, 
former manager of the Collection Depart- 
ment. 


Cicero—JOHN J. SHERLOCK has been 
elected president of Cicero State Bank to 
succeed the late Howard Hughes. Mr. 
Sherlock was formerly town attorney of 
Cicero. 
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KENTUCKY 


Ashland—KENDALL G. SEATON has 
been chosen executive vice president of Sec- 
ond National Bank. 

Louisville—HARRY G. SMITH has be- 
come vice president of Liberty National 
Bank & Trust Company. Mr. Smith re- 
signed as secretary of the Kentucky Bank- 
ers Association and as Federal Housing Ad- 
ministrator for Kentucky to accept his new 
post. 


LOUISIANA 


Baton Rouge—W. L. WARD is president 
of Fidelity Bank & Trust Company, newly 
organized with a capital of $200,000. 


MARYLAND 


Hagerstown—MATHIAS P. MOLLER, 
JR., has succeeded his late father as pres- 
ident of Hagerstown Trust Company. He 
was formerly vice president. 


MASSACHUSETTS 


Boston—WILLIAM F. BURDETT has 
retired as vice president of Merchants Na- 
tional Bank after 46 years with the insti- 
tution and Merchants and State National 
Bank with which it merged in 1912. 

Boston—HAROLD A. CAHALIN, AL- 
FRED S. WOODWORTH and FREDER- 
ICK W. BURNHAM have been appointed 
assistant vice presidents of Second National 
Bank. 

Everett—THOMAS S. GREENE, execu- 
tive vice president of Everett National Bank 
since 1929, is now executive vice president 
of First National Bank, New Bedford. 


Boston—At a meeting of the Old Colony 
Trust Co... JOHN COULSON, JR., and A. 
STANLEY NORTH were elected vice pres- 
idents and ERNEST B. DUSTAN was 
named secretary. Mr. Coulson was former- 
ly secretary and Mr. Dustan assistant sec- 
retary of the company. Mr. North is also 
a vice president of the First National Bank 
of Boston. 


Boston—Directors of the New England 
Trust Co, elected STANLEY A. LAWRY, 
heretofore treasurer of the company, a vice 
president. At the same time, WILLIAM M. 
OLIVER was appointed treasurer to suc- 
ceed Mr. Lawry, and CARL R. SAMUEL- 
SON made assistant treasurer. 


Salem—HAROLD G. MACOMBER has 
recently been elected treasurer and trust 
officer of the Naumkeag Trust Co. He was 


formerly assistant treasurer. WILLIAM 
O. CHAPMAN, former treasurer and trust 
officer, resigned on May 1. Other changes 
in the bank’s personnel are: FRANCIS E. 
CURRIER, assistant trust officer; ELIZA- 
BETH M. ROWE, assistant treasurer. 


MISSISSIPPI 


Columbus—HENRY M. PRATT has suc- 
ceeded George P. Waller as vice president 
of First-Columbus National Bank. 


MISSOURI 


St. Louis—ALFRED C. POHLE has been 
elected assistant vice president of the First 
National Bank. He has been with the in- 
stitution and its predecessors since 1915. 


NEW JERSEY 


Camden—BURLEIGH B. DRAPER has 
been made executive vice president, and 
ORLANDO M. BOWER vice president of 
First Camden National Bank & Trust Com- 
pany. 

Newark—JULIUS S. RIPPEL, chairman 
of the board of Merchants & Newark Trust 
Company, has been elected president to 
succeed the late Arthur L. Phillips. E. 
ALLEN SMITH, vice president and trust 
officer, has been made executive vice pres- 
ident; GEORGE L. FROST made vice 
president and secretary, and DANIEL L. 
RIEBER made assistant trust officer. 


NEW YORK 


Brooklyn—The Directors of the Fort 
Greene National Bank, elected EDMUND 
A. BURKE president, as of June 1, 1937. 
Mr. Burke succeeds as head of the institu- 
tion Col. Casper V. Gunther. At the meet- 
ing of the Board GERALD F. VARNUM 
was named cashier, also as of June 1. Mr. 
Varnum, a vice president of the bank for 
the past two years, wil continue as vice 
president in addition to serving as cash- 
ier. 

Ithaca—PAUL W. BRAINARD, who join- 
ed the First National Bank of Ithaca, N. 
Y., on April 19 as executive vice president 
was elected president of the institution by 
the directors on June 29 to succeed William 
A. Boyd, who resigned. At the same time, 
Prof. HAROLD L. REED, Cornell econ- 
omist and a member of the State Banking 
Board, was elected chairman of the board 
of directors, to take the place of Provast 
A. R. Mann, who tendered his resignation 
to become vice president of the General 
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Education Board of the Rockefeller Foun- 
dation. 

New York—JACKSON E. REYNOLDS 
has been elected chairman of the board of 
the First National Bank, succeeding the 
late George F. Baker. Mr. Reynolds had 
retired as president only the beginning of 
this year. 

New York—BRODERICK HASKELL has 
been appointed vice president and ROBERT 
H. CRAFT assistant treasurer of Guaran- 
ty Trust Company. 

New York City—ARTHUR W. MEL- 
LEN, associated with The Marine Midland 
Trust Co. of New York for over 25 years 
has requested that he be retired from ac- 
tive service. The Marine Midland Trust 
Co. announce, however, that Mr. Mellen 
will continue as vice president of the bank 
and will give his service as such in an ad- 
visory capacity on a semi-retired basis. 
JAMES J. GALLAGHER has been elected 
as assistant vice president of The Marine 
Midland Trust Co. and will immediately 
take up his duties in charge of the Cham- 
bers Street office of the bank. 

New York City—M. D. HOWELL, vice 
president of the Chemical Bank & Trust 
Co., will relinquish that office on Aug. 15 
to become vice president of the Carnegie- 
Illinois Steel Corp. Mr. Howell has been 
vice president of the Chemical since 1930. 

New York City—The Clinton Trust Co. 
announces that THEODORE R. 
SCHWARTZ, manager of the 42nd Street 
office and JAMES M. COOKE, manager of 
the Credit Department, have been appoint- 
ed assistant secretaries. 

New York City—The United States Trust 
Co. announced recently that BENJAMIN 
STRONG, vice president, has been elected 
a member of the board of trustees. 


NORTH CAROLINA 


Henderson—W. A. HUNT has assumed 
the duties of trust officer in addition to 
those of chairman of the board of Citizens 
Bank & Trust Company. JAMES C. GARD- 
NER has been selected to manage the In- 
surance Department, resigning from the 
First National Bank. 

OHIO 

Cleveland—EDWARD S. PATTERSON 
has been elected a vice president of The 
Cleveland Trust Company. He is vice pres- 
ident of the Electric Vacuum Cleaner Com- 
pany of Cleveland. 
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PENNSYLVANIA 


Du Bois—W. G. BROWN, vice president 
and trust officer, has been elevated to the 
presidency of Du Bois National Bank. He 
has been with the institution for 32 years. 
JAMES W. SCHOCH was elected vice 
president. 

Philadelphia—LOUIS BUSCHE, WIL- 
LIAM H. ROBERTS, JR., and OTTO P. 
MANN, assistant secretaries, have been 
chosen trust officers of Fidelity-Philadel- 
phia Trust Company, and PAUL J. HESS, 
JOHN H. WOOD, WILLIAM A. SMITH 
and HENRY D. M. SHERRERD, assist- 
ant secretaries, have been made assistant 
trust officers. THOMAS STEWART, 
MAURICE D. HARTMAN, HAROLD C. 
PARKIN and EDWIN W. BAINBRIDGE 
were also made assistant trust officers . 


SOUTH DAKOTA 


Sioux Falls—T. S. HARKINSON is now 
vice president of Citizens National Bank 
& Trust Company, a member of the First 
Bank Corporation of Minneapolis. 


TENNESSEE 


Nashville—H. LEROY AUSTIN has ° 
become associated with the trust depart- 
ment of the Third National Bank. He was 
formerly assistant trust officer of the Ham- 
ilton National Bank of Knoxville, and with 
the East Tennessee Bank in Knoxville. 

a | 


REUBEN A. LEWIS, JR. 
Recently elected executive vice president of Metro- 
politan Trust Company, Chicago. 


Trust Institution Briefs 


Paterson, N. J.—A proposed union of 
National Bank of America and the Na- 
tional Union Bank was announced recently. 
The new institution will be known as the Na- 
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tional Union Bank of America in Pater- 
son, capitalized at more than $350,000. 
The consolidation has already received 
the approval of the directors and the 
Comptroller of Currency. The plan will 
be submitted to the respective stockhold- 
ers for approval on July 22. 

New York, N. Y.—The Manufacturers 
Trust Co., New York, opened three addi- 
tional offices in Manhattan recently, lo- 
cated at 14th Street and Second Avenue, 
93rd Street and Columbus Avenue and 
116th Street and Third Avenue. These 
locations were occupied by the Chase Na- 
tional Bank, which discontinued them on 
June 30. An arrangement between these 
two banks provides that the business 
formerly handled by the Chase National 
Bank at these locations will be trans- 
ferred to Manufacturers Trust Co. 


Norwich, N. Y.—Three Chenaugo Coun- 
ty banks have plans now under way for 
a consolidation. The consolidation will 
make an institution of approximately 
$6,000,000 resources. The banks in- 
volved are: The National Bank & Trust 
Co., Norwich; the Sherbume National Bank, 
Sherburne; the First National Bank, Earl- 
ville. The new institution would be 
known as The National Bank & Trust Co., 
of Norwich. The Sherbune and Earlville 
will operate as branch offices. 


Officers of the new enlarged institu- 
tion will be: president, J. Bennett Tur- 
ner; vice presidents, John O. H. Reed 
and Robert S. Eaton; cashier and trust 
officer, Otis A. Thompson; assistant 
cashiers, Ray I. Smith and L. Forrest 
Hotchkin; assistant trust officer, Morris 
F. Ford; assistant vice president and 
manager of the Sherburne office, Hugh 
Bryan; assistant vice president and man- 
ager of the Earlville office, J. E. Cran- 
dall. 


Klamath Falls, Ore-——The First National 
Bank of Portland, Ore., has taken over the 
First National Bank of Klamath Falls, 
Ore., and has opened the institution as a 
branch. Mitchell Tillotson is manager of 
the new branch, while Lloyd L. Porter is as- 
sistant manager. 


Mahanoy City, Pa.—A merger of the 
First National Bank with the Union Na- 
tional Bank forming the second largest 
bank in Schuylkill County, was consum- 
mated on June 7 when the business of the 
latter was transferred to the former head- 
quarters of the First National Bank, which 
ended a business career of 73 years on 
June 5. 
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Seattle, Wash.—The National Bank of 
Commerce has. bought the Vancouver 
National Bank, at Vancouver, and is 
operating it as the Vancouver branch. 
Edwin Winter is manager of the Van- 
couver branch, with C. E. Loan, assistant 
cashier. 


0 


C. S. W. Packard Dies 


Charles S. W. Packard, chairman of the 
board of directors of the Pennsylvania Com- 
pany for Insurances on Lives and Granting 
Annuities, Philadelphia, died at his home 
on July 9, at the age of 77. 

For thirty-five years he directed the 
course of the Pennsylvania Company and 
kept it in the front ranks of the countries 
banks. As a fiduciary institution The Penn- 
sylvania Company is one of the outstanding 
leaders in the field with their personal trust 
assets almost at the billion mark. Mr. 
Packard was president of the Company 
from 1899 until 1934 when he resigned be- 
cause of the burden of heavy duties on his 
health. Since then he has been chairman 
of the board of directors. 

He entered the employ of the Pennsyl- 
vania Company in 1892 as auditor and was 
made treasurer the following year. In a 
remarkable rise he was elected to the presi- 
dency in the short span of seven years. 

An astute and conservative banker he 
was one of Philadelphia’s steadying influ- 
ences during difficult years, credited with 
saving the depositors of a number of tot- 
tering banks by skillful merging of the 
institutions. 

As a philantropist he was most generous 
of his time as well as money to many 
causes. It was his wish that he receive 
no publicity for his philanthropies. He was 
a trustee of the Episcopal Hospital and had 
served as a trustee of University of Penn- 
sylvania for eight years. 
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Bowie Heads West Virginia 
Fiduciaries 


R. E. Bowie, vice president of the Secur- 
ity Trust Company of Wheeling, W. Va., 
was recently elected president of the West 
Virginia Fiduciary Society. 

Other officers elected to assist Mr. Bowie 
are: vice president, J. B. Derwacter, trust 
officer, First Huntington National Bank, 
Huntington, and secretary-treasurer, G. F. 
Frederick, vice president and trust officer, 
Union Deposit and Trust Co., Parkersburg. 





The Trust Officer’s Library 


Corporate Reorganizations 


JOHN GERDES, Professor of Law, New York 
University School of.Law. Callaghan and Com- 
pany, Chicago. 


The complexity of this branch of the law 
is exceeded here by the excellence of this 
treatise. The author’s purpose was to fur- 
nish a comprehensive analysis of the law 
and procedure of proceedings under Section 
77B of the Bankruptcy Act and in accom- 
plishing it he has given those concerned 
with reorganizations a complete discussion 
of this broad subject in one work. The single 
possible defect is the lack of forms but this 
is explained by Professor Gerdes himself as 
due to the impracticability of preparing per- 
manent forms until the Supreme Court had 
promulgated General Orders in Bankruptcy 
covering 77B proceedings. 

While it may be thought that the author’s 
extensive treatment of the origins and his- 
tory of the Bankruptcy Law is unjustified, 
it must be realized that the significance of 
the many recent amendments can be inter- 
preted only in the light of their background. 
It should be understood, however, that ade- 
quate space has been devoted to current 
problems and the material is brought right 
up to date by the cumulative supplements 
for which very convenient pocket inserts 
are found at the end of each of the three 
volumes, 

Without doubt, this will be an invaluable 
addition to the literature in this field not 
only for the text itself but for the vast store 
of information to which the reader is re- 
ferred. 


a ) 
Managing Personal Finances 


DAVID F. JORDAN, Professor of Finance, New 
York University. Prentice-Hall, Inc., New York. 
$3. 


This book is designed to help “the aver- 
age man or woman get the maximum use 
of his or her money.” In addition to such 
general subjects as “Buying on Time”, 
“Borrowing Money”, and “Buying a Home”, 
there is a considerable amount of space de- 
voted to wills and trusts, including life in- 
surance trusts. While most of the material 


is naturally elementary, because written pri- 
marily for laymen, the style in which it is 
presented is most interesting and should im- 
press a reader with the value of fiduciary 
services. 

The chapter on “Trust Funds” concludes 
with a list of advantages and disadvantages 
of trusts. Of the latter, several apply to 
individual trustees only while the others 
can be successfully answered. For example, 
the final objection is that “corporate trus- 
tees must necessarily take an impersonal 
attitude in handling problems requiring 
sympathetic understanding.” Yet many, 
many institutions take pride in the human 
element which they inject in their relations 
with beneficiaries. The difficulty may lie in 
the fact that the evidence of these per- 
sonal aspects of corporate fiduciary ser- 
vices is buried in the files, when it should 
be publicized to correct this prevalent er- 
roneous impression. 


—_—_—_—0 


The Fundamental Principles of Taxa- 
tion 


SIR JOSIAH STAMP. The MacMillan Co., New 
York. $4. 


Sir Josiah Stamp first delivered the lec- 
tures contained in this volume some eight- 
een years ago. The substance of the orig- 
inal views remains in this revised edition. 
Some of the statements have been brought 
down to date by correcting footnotes and 
considerable new matter has been introduced 
into the text proper. 

The author analyzes the fundamental 
principles of taxation from the three stand- 
points of the individual, the state, and the 
community. His reputation as an authority 
is unquestioned and his style most interest- 
ing as would appear from the last sentence 
of the book. 

“There is nothing romantic about increas- 
ing your burden of taxation, and the poet 
reserves all his enthusiasm for the Lady 
Godiva who loved the people well, loathed 
to see them overtaxed, and accordingly—at 
what must be conceded to have been some 
personal inconvenience—‘took the tax away, 
and built herself an everlasting name.’ ” 


iT 
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Facing the Tax Problem 


Twentieth Century Fund, Inc., New York. $3. 


This is a survey of taxation in the United 
States with a program for the future based 
upon the results of the study, prepared un- 
der the auspices of the Committee on Taxa- 
tion of the Twentieth Century Fund. The 
volume is divided into four Books. Book 
One presents the historical background; 
Book Two is devoted to an analysis of the 
tax system in the light of “primary” and 
“secondary” aims. Book Three is given 
over to the conclusions and recommenda- 
tions of the directors of research; Book 
Four contains the report of the Committee 
on Taxation. 


These conclusions and recommendations 
command the highest respect because of the 
recognized qualifications and integrity of 
the collaborators. Four suggestions are 
made by the directors as to death and gift 
taxes: 1. Federal death tax rates should 
be increased and exemptions lowered; 2. 
The federal government should study the 
possibility of levying a specially high tax 
rate on property that has passed down 
through two or more generations; 3. some 
adjustment in gift tax rates should be made 
so that it does not offer in its lower brack- 
ets such an inducement to avoid the upper 
brackets of the estate tax; 4. the crediting 
feature of the latter should be extended 
to the gift tax. The recommendations of 
the Committee vary slightly. 


Several features should be mentioned: 
the adequacy of tables and bibliographies; 
the typography making for easy reading 
and the novel treatment of the tax system 
as a whole in Book Two. 
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Studies In Federal Taxation 


RANDOLPH E. PAUL, Attorney at Law. Cal- 
laghan and Co., Chicago. $5. 


Mr. Paul makes another worthy contri- 
bution to tax literature with this collection 
of three essays. His six volumes on “The 
Law of Federal Income Taxation”, on which 
he collaborated with Jacob Mertens, Jr., 
have already received wide acclaim. The 
first piece is called “Restatement of Tax 
Avoidance,” In it, the author gives an ex- 
haustive summary of estate and income tax 
cases on either side of the line of legality 
about which the late Mr. Justice Holmes 
wrote in Bullen v. Wisconsin. But if this 
were all, the effort would have been in vain 
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for the task has been accomplished scores 
of times. The real value here is the an- 
alysis of the Supreme Court’s approach to 
tax problems, and the emphasis which the 
author places on facts. 


As for the two remaining treatises, that 
on “Realistic Valuation for Federal Tax 
Purposes” lays stress on the desirability of 
an economic approach to the clarification of 
the vague concept of valuation, in particu- 
lar, the recognition of factors other than 
stock market prices in determining value. 
The final essay on “Suggested Modifications 
of the Bad Debt Provision” is devoted to 
the argument that there is need for amend- 
ing “a statute which neither says what it 
means, nor means what it says.” 
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If Inflation Comes 


ROGER W. BABSON. Frederick A. Stokes Co., 
New York. $1.35. 


Mr. Babson asks: “What can you do 
about it?” and then proceeds to describe 
safeguards for the protection of property 
owners. However, before he gets to that 
point, which is about half way through the 
204-page book, the author outlines the task 
ahead of President Roosevelt, the nature 
of inflation and its effects on varying indus- 
tries. 


Among the conclusions which Mr. Babson 
makes is that real estate, properly con- 
structed and useful, is one of the best 
hedges against inflation. For this purpose 
he also recommends stocks of companies 
owning enough supplies of raw materials 
and with sufficient cash reserves to furnish 
the capital needed during the period of in- 
flation. Finally, he urges broad diversifi- 
cation but warns against railroads, utili- 
ties, and corporations with fixed income. 


oO 


Educating For Inflation 


An informed public, “alive to the dan- 
gers of inflation, and aware that booms 
are as unhealthy as panics,’’ would be the 
most effective safeguard against financial 
difficulty, according to Tom K. Smith, 
president, American Bankers Association, 
speaking at the District of Columbia 
Bankers Association convention. He ex- 
pressed his confidence in the views of 
those economists who hold that recent 
legislation has given the authorities ade- 
quate powers to control the situation, 
provided the necessary steps are taken. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company. of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arey Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 





Fiduciary Decisions 


Compensation — Special Administra- 
tors—Commissions Not Allowable 
Until General Letters Issued 


California—District Court of Appeal 
Kohn v. Superior Court, 89 Cal. App. Dec. 664. 


In 1934 special letters of administra- 
tion issued in estate of Kohn. In 1936 
court made order allowing sum on ac- 
count of commissions of special admini- 
strators, no letters testamentary or gen- 
eral letters of administration having been 
issued. In this proceeding in certiorari, 
order annulled. 

HELD: Under Probate Code Sections 
467 and 904, court has no jurisdiction to 
order payment of special administrators’ 
commissions prior to issuance of general 
letters even though in this case special 
administrator had been given general pow- 
ers and had practically completed admin- 
istration of estate. 


oO 


Distribution—Effect of Advances to 
Legatee on His Right to Receive 
Legacy 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Underwood, 1937 A. S. 
753, May 26, 1937. 


A woman (at that time having no will) 
loaned money to one of her sons. He 
signed an agreement to repay the loan 
with interest. The agreement also recited 
that the loan should be treated as an ad- 
vance if he did not repay it before her 
death. Fifteen years later she made a 
will in which she gave him a legacy and 
a share in the residue. On her death a 
few years later the agreement was found 
in her safe deposit box. It was conceded 
that any action on the debt was barred 
by the statute of limitations. 

HELD: The agreement as to the ad- 
vancement was superseded by the will. 
The general rule is that where a will is 
made after an advancement, and the will 
makes no mention of it, the will is the 
final expression of the testator’s purpose, 
and the legacy is not to be reduced by 
the amount of the advancement. 


Escrows—lInstructions Creating Con- 
tinuing Trust 


United States—Ninth Circuit Court of Appeals 


Scully v. Pacific States Savings & Loan Co., 88 
F. (2d) 384. 


Certain escrow instructions were entered 
into with the First National Bank of Beverly 
Hills which made the bank a depository only 
and limited its duties to the safekeeping of 
money, instruments or other documents re- 
ceived by it as such escrow holder. 

Checks were deposited with the Beverly 
Bank under the escrow agreement and by 
the Beverly Bank forwarded to the Security 
Bank for collection to the account of the 
Beverly Bank. 

A receiver took charge of the Beverly 
Bank at which time none of the escrow in- 
structions had been completed. The Court 
held that the escrow instructions on deposit 
of the checks created a continuing trust and 
that the claimants under the escrow agree- 
ments were entitled to the money as against 
the receiver of the Beverly Bank. 

“When a trust fund relationship and aug- 
mentation of the bank’s fund and tracing 
of the deposit is shown, the right thereto 
is established unless it is shown that the 
fund has been dissipated by intermediate 
withdrawals.” 


a () 
Investment Powers — Liability of 
Guardian for Retention of Non- 
Legals—Proof of Loss Necessary 


Wisconsin—Supreme Court 
Guardianship of Farness, 273 N. W. 522. 


A guardian appointed in 1926 received 
as a part of the ward’s assets certain 
stock in a local lumber company, appraised 
at $270 per share in the estate of the 
ward’s father, who had died intestate dur- 
ing the preceding year. Such stock was 
not a legal investment for trust funds. 
The guardian made little effort to sell 
the stock, but retained it until the ward 
reached her majority, in 1936, and then 
tendered it to the ward, who refused to 
accept it though the stock then had a 
book value of $365 per share. The Coun- 
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ty Court held that the guardian, having 
failed to sell the stock, was liable for its 
appraised value in cash, with interest. 
HELD: Judgment reversed. 
(1) The guardian was under absolute 
duty to sell the stock, since it was not a 
legal investment for trust funds. 


(2) Breach of that duty, however, re- 
sults in no liability, because the guardian 
is liable only for actual losses to the 
ward’s estate, and the burden of proving 
loss is upon the ward. No loss being es- 
tablished, the guardian is not required to 
respond in cash; the ward must accept the 
stock tendered to her. 


oO 


Life Tenant and Remainderman—Ap- 
portionment of Fund Derived From 
Sale at Loss of Property Acquired 
Under Foreclosure 


Pennsylvania—Supreme Court 


Nirdlinger’s Estate, January Term, 1937, No. 145, 
decided July 7, 1937. 


When for the first time there arose be- 
fore the Supreme Court of Pennsylvania 
“the question of the apportionment between 
life tenant and remainderman of the pro- 
ceeds of a mortgage investment, where a 
trustee has had to foreclose the mortgage, 
buy the property covered at the foreclosure 
sale, hold it for a time and then sell it at 
a loss”, that Court, in modifying the de- 
cree of the Orphans’ Court of Philadelphia 
(Nirdlinger’s Est., 26 D. & C., 3, Trust 
Companies Magazine for June 1936, page 
676) on July 7, 1937 held “that apportion- 
ment should be made in all such cases” for 
the fundamental reason “that in nearly all 
instances of long continuing trusts, the life 
tenants are the primary objects of the boun- 
ty of testators, and their incomes should be 
preserved to them, as far as it is possible to 
do so, even though it may result in ultimate 
diminishment of principal to be paid to far 
off remaindermen. Life tenants should not 
be required to starve in order that remain- 
dermen may ultimately feast.” The Court 
held that the method approved by the Amer- 
ican Law Institute, Restatement of the Law, 
Trusts, Sec. 241: 


“The net proceeds received from the sale of the 
property are apportioned by ascertaining the sum 
which with interest thereon at the current rate of 
return on trust investments from the day when 
the duty to sell arose to the day of the sale would 
equal the net proceeds ; and the sum so ascertained 
is to be treated as principal, and the residue of 
the net proceeds as income. The net proceeds are 
determined by adding to the net sale price the net 
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income received or deducting therefrom the net 
loss incurred in carrying the property prior to 
the sale.” 


“is the most equitable one as between life 
tenants and remaindermen” and should pre- 
vail. The Court observed: 


“as to foreclosure costs and carrying charges, the 
Restatement rule is sound in that it treats as 
advances money necessarily used from whatever 
source in acquiring the property and in holding it, 
and returns the money in full when the purpose 
of the advances has been achieved and the prop- 
erty sold. Obviously, where the money is bor- 
rowed from an outside source and not taken from 
principal for temporary use, it will be necessary 
to repay the money so borrowed. This same result 
should follow when principal is called upon to 
advance the fund. It is true that when these 
funds are taken from principal the life tenants 
are deprived of income which they would receive 
if the funds were invested. This difficulty can be 
equitably adjusted by allowing the life tenants 
interest on the money advanced.” 


This case now establishes a rule as bind- 
ing on all fiduciaries under similar trusts 
throughout the Commonwealth. 


ne 


Life Tenant and Remainderman—In- 
vasion of Corpus by Former AIl- 
lowed 


Wisconsin—Supreme Court 
Will of Doerfler, 273 N. W. 460. 


The will of the testator gave his widow 
“everything I own or possess * * * for 
her use and enjoyment during her life,’ 
and then provided that after her death 
the “balance” should go into a trust, the 
income to be paid to nieces and nephews 
during their lives, and at their death the 
corpus to go to a hospital. The will ap- 
pointed the widow executrix and trustee 
without bond, and stipulated that she need 
file no account. The testator was a re- 
tired justice of the Wisconsin Supreme 
Court; he had no living descendants, and 
his income during the last few years of 
his life was not sufficient for the sup- 
port of himself and his wife on the scale 
to which they were accustomed, and he 
had been using some of the pyincipal for 
that purpose. The widow applied to the 
court for construction of the will, claim- 
ing that it was the testator’s intention to 
give her authority to use so much of the 
corpus for her support as she might deem 
necessary. The County Court sustained 
her contention. 


HELD: Judgment affirmed. The broad 
language of the will, giving “everything” 
to the widow for her use and enjoyment, 
and only the “balance” to the more re- 
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mote beneficiaries, supports the widow’s 
claim of the right to use part of the cor- 
pus for her support, the same as the tes- 
tator himself had been doing during the 
latter part of his life. The provisions in 
the will for the widow serving as execu- 
trix and trustee without bond and without 
the filing of an account are further evi- 
dence of his confidence in her and his de- 
sire that she should have and enjoy all the 
property during her life to the extent re- 
quired to maintain the accustomed stand- 
ard of life, of which she was to be the 
sole judge. 


oO 


Mortgages—Limitations As Barring 
Right to Foreclosure by Action — 
Foreclosure by Action not Election 
of Remedies Barring Sale Under 
Trust Deed 


California—District Court of Appeal 
Flack v. Boland, 90 Cal. App. Dec. 30. 


HELD: (1) Foreclosure of trust deed by 
action is barred as against junior encum- 
brancer where limitations had run on trust 
deed note. (Defense would have applied 
equally to maker but latter had defaulted.) 

(2) Prosecution of foreclosure action to 
judgment does not constitute election of 
remedies precluding trust deed beneficiary 
from sale under trust deed, since remedies 
are consistent and concurrent. 

NOTE: This case taken in conjunction 
with Western Fruit Growers, Inc. v. Secur- 
ity Title Insurance & Guarantee Company, 
89 Cal. App. Dec. 145, decided April 2, 1937, 
holding first trust deed might be extended 
without consent of junior encumbrancer, 
seems to indicate that extension might be 
made even beyond statutory period of lim- 
itations without junior encumbrancer’s con- 
sent so long as remedy finally invoked by 
first encumbrancer is sale under trust deed 
rather than foreclosure by action. 

——_____ 9. 


Powers — Successor Fiduciary — Ef- 
fect of Refusal of Nominated Tes- 
tamentary Trustee, Having Broad 
Discretionary Powers, To Accept 
Trust 


Kentucky—Court of Appeals 
Louisville & N. R. Co. v. Powers, 268 Ky. 491, 
105 S. W. (2d) 591. 


The case was one brought under the De- 
claratory Judgment Act to determine the 
extent of the estate in some Kentucky lands 
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of testator’s daughter under her father’s 
will. 

The will devised the lands to one Green, 
in trust for defendant, gave Green broad 
discretionary powers to manage, lease or 
sell the property, set out the testator’s 
wishes concerning his daughter’s education, 
but gave the Trustee power to depart from 
such directions in his discretion; it pro- 
vided that the Trustee should manage and 
control the estate until the daughter reached 
the age of 25, but gave the Trustee discre- 
tion to turn over the estate before that time, 
if the daughter had reached the age of 21 
or had married, if he deemed it to her best 
interest; stipulated that the Trustee provide 
for the support, maintenance and education 
out of the income, until the estate should 
be turned over to her. 

HELD: “By an examination of the will, 
the court is of the opinion that as the testa- 
tor reposed such confidence in Green and 
directed that Green, himself, should have 
the power as trustee, to carry out the terms 
of the wiil, that no one else but Green could 
do that. There is nothing of the will by 
which any power given Green might pass 
to any person succeeding him. Any trustee 
that the court might have appointed to suc- 
ceed him would have had none of the powers 


settled upon Green and would not have had 
the discretion that the testator confided to 
Green; and it appearing that Green refused 
to accept the trust, the result was that the 
trust became what is known as a “dry trust’, 
meaning by that, that no one else could car- 


ry it out. Gambell v. Trippe, 75 Md. 252, 23 
Atl. 461; Burroughs v. Cutter, 98 Me. 178, 
56 Atl. 649. So that to have substituted a 
trustee for Green, he having refused to act, 
would have given that trustee no power, be- 
cause he would not have been authorized to 
act under the terms of the will; so the trust 
in a substituted trustee would be a ‘dry 
trust’; then the trust is now, as decided by 
the lower court, executed in Elsie Eleanor 
Powers, the beneficiary, and she had title 
to all of the property willed to her, subject 
only to the limitations of infancy and the 
four years following her majority.” 
0 

The Spanish rebellion is causing trouble 
with the will of a man who died in 1889. 
Under the will of Jose Sanz, some $200,- 
000 in government securities was be- 
queathed to the town of Vigo, Spain, 
upon the death of his wife. She died last 
year. The complication arises from the un- 
certainty as to the government under which 
the town is now operating. 
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Real Property — Meaning of Word 
“Void” in Statute Prohibiting Rep- 
resentative from Purchasing or Be- 
ing Interested in Purchase of Real 
Estate 


Minnesota—Supreme Court 
In re Sprain’s Estate, 272 N. W. 1779. 


The word “void” as used in a Minne- 
sota statute prohibiting a representative 
from directly or indirectly purchasing or 
being interested in the purchase of real 
estate and providing that all sales made 
contrary to the provisions thereof should 
be void was construed by the Court to 
mean that such sales are voidable at the 
election of those interested in the land, 
timely exercised. 

Where the sale proceedings in the Pro- 
bate Court culminated in an order con- 
firming the sale, directing a conveyance 
and execution of a deed to the purchasers, 
such proceedings could not be attacked 
by moving to vacate the order of confirma- 
tion in Probate Court or by appealing 
from the order, but should be attacked in 
a direct action to which purchasers, sub- 
sequent purchasers, and encumbrancers 
are duly made parties. 
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Real Property — Premises Acquired 
Under Foreclosure Deemed Person- 
alty 


Iowa—Supreme Court 
Langfitt v. Langfitt, 273 N. W. 93. 


Among the property in an estate was a 
real estate mortgage which the executrix 
forclosed; she subsequently took deed to 
the mortgaged premises. The executrix 
desired to sell this real estate. The resist- 
ance to her application for authority to 
sell was filed denying her right to seil 
because certain personal property in the 
estate had not been exhausted. If the 
real estate was to be deemed personal 
property, it was not necessary for the 
executrix to dispose of all personal estate 
before selling this land. 

HELD: This real estate should be re- 
garded as personal property and could 
be sold by the executrix as such. 


0 


Corporate issues for new capital aver- 
aged $100,000,000 a month for the first five 
months of 1937 according to figures pub- 
lished in the July issue of the Federal 
Reserve Bulletin. This is about equal to 
the average volume for 1936. 
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Taxation—Income — Distribution by 
Corporation to Sole Stockholder 
Held Taxable 


United States—Board of Tax Appeals 


Watson and Union Trust Company, Trustee of the 
estate of James W. Corregan, deceased v. Com- 
missioner, 35 B. T. A. No. 97. 


Section 115 of the Revenue Act provides 
that the term “Dividend” means any dis- 
tribution made by a corporation to its share- 
holders, whether in money or in property, 
out of its earnings or profits accumulated 
after February 28, 1913. 


James W. Corregan was the sole stock- 
holder of the corporation and during the 
years 1925-1931 withdrew from the corpo- 
ration certain sums. The corporation at all 
times had accumulated earnings in excess 
of the withdrawals. While no formal divi- 
dend was declared at any time in the year 
1932, the total withdrawn was credited to 
decedent’s account on the books of the cor- 
poration and charged against the surplus 
of the corporation. 


The Board of Tax Appeals held that the 
amount paid to the decedent constituted a 
dividend taxable to him during the year 
1932 under the provisions of Section 115 of 
the Revenue Act. 
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Taxation—Income—Right of Trustee 
to Recover Tax Which Should Have 
Been Paid by Beneficiary When 
Claim Against Latter Is Barred by 
Limitations 


United States—Supreme Court 


Robert G. Stone and Carrie M. Stone, Trustees, v. 
Thomas W. White, Former Collector of Internal 
Revenue, 57 Sup. Ct. 851. 


The question for decision is whether 
the petitioners, testamentary trustees, 
who have paid a tax on the income of the 
trust estate, which should have been paid 
by the beneficiary, are entitled to re- 
cover the tax, although the government’s 
claim against the beneficiary has been 
barred by the statute of limitations. 


Testator, by his will, left property in 
trust, to pay over the net income to his 
wife as sole beneficiary, at such times 
and in such amounts as she should deem 
best, during her natural life. She elected 
to take the bequest under the will in lieu 
of her dower or statutory interest. At 
that time several circuit courts of appeals 
had held that in these circumstances, the 
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income payments to the widow are annui- 
ties purchased by surrender of the dower 
interest and not taxable as income to 
her, until they equal the value of the 
dower interest. In conformity with the 
ruling of these decisions, the beneficiary 
did not include, in her 1928 tax return, 
any portion of the income received by 
her from the trust. The Commissioner 
assessed a deficiency against the trustees, 
which they paid, under protest, from the 


income of the trust, before collection of. 


the tax from the beneficiary had been 
barred by the statute of limitations. After 
the statute had run, this Court held in 
Helvering v. Butterworth, 290 U. S. 365, 
that the income was taxable to the bene- 
ficiary and not to the trustee. 


In the present suit, brought by the trus- 
tees to recover the tax as erroneously 
collected, the Collector interposed the 
defense, sustained by the court below, 
that the tax which should have been paid 
by the beneficiary exceeded that paid by 
petitions, and that, as any recovery would 
inure to the advantage of the beneficiary, 
the defendant could set off the tax debt 
due from her. 

HELD: Affirmed. 
Court said: 

“The action, brought to recover a tax 
erroneously paid, although an action at 
law, is equitable in its function. It is 
the lineal successor of the common count 
in indebitatus assumpsit for money had 
and received. In the present case it is 
evident that but a single tax was due 
upon the particular income assessed and 
that petitioners’ demand arises from the 
circumstance that the tax was paid from 
the income by the trustees when it should 
have been paid by the beneficiary. If 
the court may have regard to the fact that 
so far as the equitable rights of the par- 
ties are concerned petitioners, in seeking 
recovery of the tax, are acting for the ac- 
count of the beneficiary, it would seem 
clear that the case is not one in which the 
petitioners, are entitled to recover ex equo 
et bono; for under the construction of the 
will by the court below, which we adopt, 
any recovery in this action will be income 
to the beneficiary, and will deprive the 
government of a tax to which it is justly 
entitled and enable the beneficiary to es- 
cape a tax which she should have paid. 


Equitable conceptions of justice com- 
pel the conclusion that the retention of 
the tax money would not result in any 
unjust enrichment of the government. 
All agree that a tax on the income should 


In its opinion, the 


be paid, and that if the trustees are per- 
mitted to recover no one will pay it. It 
is in the public interest that no one should 
be permitted to avoid his just share of 
the tax burden except by positive com- 
mand of law, which is lacking here. No 
injustice is done to the trustees or the 
beneficiary by withholding from the trus- 
tees money which in equity is the bene- 
ficiary’s, and which the government re- 
ceived in payment of a tax which was 
hers to pay. A single error on the part 
of the taxing authorities, excusable in 
view of persistent judicial declarations, 
has caused both the underassessment of 
one taxpayer and the overassessment of 
the other. But the error has not in- 
creased the tax burden of either, for 
whether the tax is paid by one or the 
other, its source is the fund which should 
pay the tax, and only the equitable owner 
of the fund is ultimately burdened. Since 
in equity the one taxpayer represents and 
acts for the other, it is not for either to 
complain that the government has taken 
from one with its right hand, when it has, 
because of the same error, given to the 
other with its left.” 
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Taxation — Income — Subdivision 
Trust Not Taxable As “Associa- 
tion”’ 

United States—Supreme Court 


A. Lewis & Co., Main and Lincoln Avenue Sub- 
division, Trust No. 1523, et al. v. Commissioner 
of Internal Revenue, Docket No. 743. 


One Minerva S. Melidones in 1925, in 
order to subdivide and sell a tract of land 
which she owned, made a declaration of 
trust, placing the title in the trustee for 
the use and benefit of herself and one A. 
A. Lewis, both of whom signed the instru- 
ment as beneficiaries. The trustee was 
given power to deal with the real estate 
so far as the public was concerned, but 
was to do so only in accordance with the 
agreement attached to the trust instru- 
ment. That agreement was executed by 
the grantor, Lewis, and the trustees, by 
which Lewis was given authority to ex- 
ercise management and control of the 
property for the purposes of sale. Con- 
tracts were to be made and title was to 
be conveyed by the trustee to purchasers 
upon Lewis’s written directions. 


The question for decision was whether 
the trust constituted an association to be 
taxed as a corporation, within the meaning 
of Section 701 (a) (2) of the Revenue 
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Act of 1928, which provides that, when 
used in the act, “The term ‘corporation’ 
includes associations, joint-stock compa- 
nies, and insurance companies.”’ The com- 
missioner, whose action was affirmed by 
the lower court, ruled that upon the facts 
there was a taxable ‘association’ within 
the reach of this statutory provision. The 
Board of Tax Appeals held to the con- 
trary. 
HELD: Board’s decision affirmed. 


The Supreme Court said, “The arrange- 
ment here answers the foregoing descrip- 
tion of an ordinary trust—that is, it was 
created in virtue of a declaration by which 
a designated piece of real property was 
conveyed to the trustee on _ specified 
trusts, for the benefit of definite named 
persons, one of whom was the grantor of 
the land and the other an agent of the 
grantor for the sole purpose of subdivid- 
ing and selling the land. The agent was 
designated by name, and his powers def- 
initely fixed in advance of their exercise. 
He possessed no authority beyond that 
expressly delegated by his principal. The 
trust was adopted merely as a convenient 
means of making effective the sales of 
the agent under the contract. The duties 
of the trustee were purely ministerial, 
with no power to control, direct, or par- 
ticipate in, the conduct of the selling en- 
terprise contemplated by the contract. 
There is to be found in the operation of 
the business no essential characteristic of 
corporate control—nothing analogous to a 
board of directors or shareholders, no ex- 
emption from personal liabiltiy, no issue 
of transferable certificates of interest. 
There is simply the common relation of 
principal and agent, coupled with the col- 
lateral incidents of an ordinary trust. We 
are not able to find in the situation an 
“association” within the meaning of the 
statute under consideration, because there 
are no associates and no feature ‘making 
(the trust) analogous to a corporate or- 
ganization’.”’ 

ee () 


After every great war there is a period 
of about thirty years in which the world is 


governed by men whose careers were 
wrecked by the war, by men filled with the 
spirit of war and its habits of violence. For 
it takes roughly thirty years for the com- 
batants to become old enough to be quiet 
and for a new generation to supplant them. 
They are very fierce today. But in a few 
more years they will be old and tired men, 
and then mankind can and will return to a 
civilized way of life—Walter Lippmann 
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Introducing Our Legal Editors 


William H. Krieg 


William H. Krieg was born in Indian- 
apolis, Indiana, on January 13, 1907. He 
received his A.B. degree from the Univers- 
ity of Notre 
Dame in 1929, 
with a major 
in Economics, 
and an L.L.B. 
from the Har- 
vard Law 
School in 1932. 
In August of 
1932 he be- 
came associat- 
ed with the 
firm of Jones, 
Hammond & 
Gardner of In- 
dianapolis, In- 
diana, and on 
January 1, 
1937, was admitted to the partnership of 
said firm. Since being admitted to the Bar 
in 1932 he has engaged in a very general 
practice in the corporation field, primar- 
ily corporate reorganizations, Federal and 
State Securities Law cases. Mr. Krieg’s 
firm is general counsel for the Indiana . 
Bankers Association, and therefore has con- 
siderable practice involving both state and 
national banks. 


WILLIAM H. KRIEG 


————— 


Bank Sues Self as Executor 


A United States court has recently 
awarded the Federal receiver for the 
Merchants National Bank of Brownsville, 
Texas, a judgment on a debt owed to the 
closed bank on its own notes as executor 
of the estate of F. N. Booth. (Breedlove 
v. Freudenstein, U. S. Circuit Court of 
Appeal.) The Court held that the bank 
had not acted improperly by serving in 
two separate capacities at the time it 
loaned the money. The notes were held 
to be as valid as though the executor had 
been an individual other than the lending 
bank. 


oO 


Winthrop W. Aldrich, chairman of the 
The Chase National Bank of the City of 
New York, has been renamed chairman of 
the Trustees’ Committee of the New York 
Community Trust by the eleven bank pres- 


.idents conprising the committee. 
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